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Northern/Irish Feminist Judgments Project
Judges’ Troubles: The Gendered Politics of Identity in Irish
and Northern Irish Courts
The Northern/Irish Feminist
Judgments Project brings a new
critical methodology to bear on Irish
and Northern Irish legal studies. A
collective of academics and
practitioners have come together to
write the “missing feminist
judgments” in cases which have
been fundamental in shaping Irish
and Northern Irish law.

The project follows the example of
other feminist judging projects in
Canada, England and Australia by
re-imagining the role of the judge.
This requires the judges to adhere to
the rules of precedent and custom
which typically bind judges, while
demonstrating that it is possible to
decide even very difficult cases in
ways which take proper account of
feminist concerns.

The Northern/Irish project uses
this judicial re-imagining to take
account of peculiarly Irish and
Northern Irish aspirations and
challenges. In particular, the project
provides a forum for new work which
considers how themes of gender and
collective identity have cross-cut
women’s experience in both
jurisdictions on the island of Ireland.

Some Questions from the Project:
What are the relationships between judging, national
identities and the political and lived lives of Irish and
Northern Irish women?
How can the judicial role be critically re-imagined in
contexts of transition from conflict, colonialism and
religious patriarchy?
How have judges developed the political and national
identities of women on the island?
What is the political history of the judiciary across both
jurisdictions?
What can the cases tell us about legal struggles and
resistance by women on the island?

From Rose Commiskey’s exhibition, Against the Tide,
which chronicles protests around women’s
reproductive rights in Ireland in the 1980s and 1990s.

“

Judicial identity projects directly affect women’s lives, by defining women’s
relationship to the state, setting the bounds of political action and sparking or
smothering dissent, resistance, and reform.
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A Selection of Three Cases

#1

McGee v AG [1974] IR 284

This case concerned a challenge to
the prohibition and confiscation of
contraception and whether such an
action interfered with the
constitutional right to marital
privacy.
The feminist judge on this case is
Máiréad Enright and providing
commentary is Emilie Cloatre.

#2

The Project
With 31 cases and over
100 participants the
project tackles a broad
spectrum of cases
across both jurisdictions
of Ireland and Northern
Ireland including,
constitutional & public
law, human rights,
immigration, contract,
land, criminal and
company law.

A (a minor) and B (a minor) v. A Health and
Social Services Trust [2010] NIQB 108

This case centres on fertility treatment using donated
sperm and the negligence of the clinic resulting in mixedrace children being born to white parents.
The judge for this case is Julie McCandless and the
commentator is Marian Duggan.

#3

McGimpsey v Ireland [1990] IR 110

This case centres on the plaintiff’s claim that the Anglo-Irish Agreement
1985 was unconstitutional and his standing to do so as a resident of
Northern Ireland.
The McGimpsey brothers were Unionists, they wanted Northern Ireland
to remain part of the UK, and they rejected the claim in the Irish
Constitution that Ireland consists of the whole island of Ireland.
Aoife O’Donoghue is the feminist judge for this case and Ruth Houghton
provides a commentary on the broader issues raised in the case.
A map of Ireland, demonstrating the
two jurisdictions
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Female Northern/Irish Judges: How many are there?
The Republic of Ireland
The Supreme Court of the Republic of Ireland has 10 judges, 3
of these judges are women. In the High Court there are 36 judges and 10 are women.
The Chief Justice of Ireland is President of the Supreme Court
and Head of the Judiciary. The Hon. Mrs Justice Susan
Denham has held the role since 2011 and is the first woman to
have held the position.
Supreme Court: 10 Judges: 3 women
Chief Justice: The Hon. Mrs. Justice
Susan Denham

High Court:
36 Judges: 10
women

“

Judges play different roles according to their political
environment. Ireland and Northern Ireland are separate
jurisdictions with difficult and overlapping legal and political
histories. Over the past century, the stability and authority of both
legal orders has been subject to daily contestation. Judges are
crucial, if not always nakedly, political figures.

Northern Ireland
In Northern Ireland, the highest level of the judiciary is dominated by men as the 3 Lord
Justices of Appeal are all men. The High Court in Northern Ireland has 10 judges, as one
position is currently vacant there are 9 men but not a single woman. In the lower ranks of the
judiciary (the County Court level) there are some women judges. Of the 17 County Court
judges, only 4 of these are women. The Lord Chief Justice of Northern Ireland is Sir Declan
Morgan.
Historically the figures have been much worse in both jurisdictions.

?
Lord Justices of Appeal: 3 men
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High Court: 10 Judges: 9 men and 1 vacant

www.durham.ac.uk/law

“The Northern/Irish feminist judgments demonstrate how
decisions could have been decided or reasoned differently to
improve the place of women and minority groups within
society”

Dr Aoife O’Donoghue

The Role of Judges in Creating Identities
The Northern/Irish Feminist
Judgments Projects takes the
methodology in important and
challenging new directions.
Judges in both jurisdictions have
worked with an imposed colonial
legal tradition in the face of
unique political, religious and
social tensions. While other
feminist judgment projects have
touched upon the gendered

political implications of judicial
law-making, they have not
focussed on judges’ political
agency, a key dimension of
which involves judges’
entanglement in governmental
projects of national identity.

As texts, the re-written judgments
reveal a great deal about how
judges articulate the role and
purpose of law in post-colonial
and conflict contexts.

‘Custodians’

Feminists have emphasised
judicial efforts to uphold
governmental projects of identity
formation, at the expense of
individual women’s freedom and
of the legal visibility of feminist
movements. The female legal
subjects formed in earlier
judgments continue to influence
contemporary judges and their
presence is still felt in modern
projects of law reform, particularly
in the context of the constitutional
convention in Ireland, and ‘bill of
rights’ proposals in Northern
Ireland.

Judges may present themselves
as custodians of order and
guarantors of the continuity of
national traditions, particularly in
the context of inter-group conflict
and social upheaval. Women
come to bear the idealised
maternal, sexual, consuming or
labouring identities which judges
pose on them by law, with
profound consequences for their
lives, and for the transformative
potential of litigation.

Continuing Identities

The Midnight Court Opera production.
Photo by Guntar Kravis
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