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Estoppel, Acquiescence and Recognition in Territorial and
Boundary Dispute Settlement

Nuno Sérgio Marques Antunes

1. Introduction

A defined territory is one of the constitutive elements of a state, that is, it is one of the essential
criteria of statehood.Naturally, states place a great weight on territorial issues; most
importantly, because territory constitutes the spatial reference for the exercise of sovereign
powers, and conveys the notion obnsistancé Territorial and boundary disputes are
consequently a major concern to states. Taking into consideration that internationa law “
based on the concept of staté becomes easy to conclude that territory has acquired, as a
concept, a fundamental status in internationaliaw.

Furthermore, a stable international territorial order has undeniably become one of the cardinal
aims of international law. Jennings is of the view that the

problem of the legal ordering of territorial stability and territorial changes lies at the
heart of the legal ordering of international sociéty

The existence of a comprehensive set of norms and principles favouring the continuity of
boundaries and territorial regimes is thus an understandable reality.

In contemporary international law, territorial changes can only take pbairea facie if
carried out in accordance with the principle of consent. As the International Court of Justice
(hereinafter “ICJ”) remarkedtd define a territory is to define its fronti€rand “[t]he fixing

of a frontier depends on the will of the sovereign states directly concerhtivever, neither

are territories and boundaries always defined by cofisentare the manifestations of consent

by states always absolutely clear and unequivocal.

Acquiescence, recognition and estoppate juridical concepts to which international

Jellinek, 1973: 295-325. Malanczuk, 1997: 75; Ngustal, 1987: 372-381.

Nguyenat al., 1987: 379.

Shaw, 1997a: 137.

Jennings, 1963: 87.

Case Concerning the Territorial Dispufeibyan Arab Jamahiriyas Chad),ICJ Reports 199423, 26,

paras. 45, 52. Prescott, 1987: 13, defines a boundary as a line and frontier as a zone. The Court uses the
term frontier as meaning boundary, that is, not as referring to a zone, but as referring to a line. See also
Bothe, 1992: 443.

One example of this are the cases in which the principletigbossidetisbecomes applicable in the
definition of boundaries between states. Another situation where the principle of consent does not prevail
is in cases where the boundary is imposed externally (e.g. the demarcation of the boundary between Iraq
and Kuwait, effected by the United Nations Irag-Kuwait Boundary Demarcation Commission in
conformity with the 1963 Minutes, may hade factoimposed a boundary on Iraq).

It should be mentioned that the conceptesftoppelis typical of common law systems. In other legal
systems, the terpreclusionis used instead with a similar meaning.

a A W N P
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2 Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement

tribunal$ have resorted in order to reach decisions in situations

[wlhere the evidence based on treaties and custom is found inadequate or the
application of [...]“uti possidetis is seen to be inconclusive

Furthermore, in ordering territorial stability and territorial changes, the fundamental rule of
quieta non moverenust always be kept in sight. This concept, which statesdidacto
situations that have remained stable for a long time should not be disturbed, is a key principle
in this matter

In territorial and boundary dispute adjudication, international tribunals have to deal, somewhat
frequently, with arguments based on acquiescence, recognition and estoppel. It has been
considered that they will constituteetevant considerations, and factors to be taken into
consideration by any international tribunal faced with a dispute over territorial
sovereignty* Importantly, consolidation of territorial titles has to be seen agradtial

process of transformation of an (initially) relative title into an (aspired) absolute ftiEhis
perspective may also be applied, by analogy, to the consolidation of boundaries.

These concepts are particularly relevant throughout this consolidating process. The purpose of
this Briefing is to describe how they have been dealt with by international courts in both
territorial and boundary dispute settlement. The analysis of the relevant case law attempts to
highlight the different ways in which the above-mentioned concepts have been used. It
endeavours, moreover, to scrutinise the contents and the application of those concepts, and to
look at some of the problems that may result.

2. Preliminary Aspects

Before turning to case law, reference will first be made to a few preliminary aspects in order to
establish the foundations for this study. Acquiescence, recognition and estoppel will be
analysed in greater detail in Part 4. A brief notion of these concepts is nonetheless put forward
here, in order to provide a starting point for the analysis. The structure of territorial and

The expressiofiinternational tribunals” will be used throughout this text as including any judicial or
arbitral decision-making body able to decide disputes between states impatrtially, regardless of its precise
designation. Therefore, the words tribunal and court will be used as having usually the same meaning.
However, if the word court is used with a capital letter (Court), it refers either to the International Court
of Justice (ICJ) or to the Permanent Court of International Justice (PCIJ), depending on the context.
Sharma, 1997: 201-202. The expressioti possidetis jurishas been used in legal terminology to refer

to a general principle according to whi¢pre-independence boundaries of former administrative
divisions all subject to the same sovereign remain in befBgdwnlie, 1998: 133). Difficulties with the
principle ofuti possidetisnay appear because, as Bérnardez (1994: 436) highlights, it has to be seen in
light of “the rules of international law governing, for example, succession, self-determination,
acquisition of title to territory, frontiers and other territorial régimes, treaty law, inter-termporal law.
Moreover, the application of this principle may give rise to difficulties in situations where there is no line,
there is a dispute in relation to the factolocation of the line or where the location of the line is not
supported beffectivitégShaw, 1997b: 153).

10 AJIL, 4 (1910), Grisbadarna arbitration: 233.

1 Jennings, 1963: 40.

12 Schwarzenberger, 1957: 311.
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Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement 3

boundary disputes will also be lookedeat passantFinally, the distinction between territorial
and boundary disputes will briefly be addressed.

In relation to the concepts of acquiescence, recognition and estoppel, two points have now to
be made. First, it should be noted that these concepts overlapfoand an interrelated
subject-matter [within which] it is far from easy to establish the points of distintton
Secondly, they are all founded, to a certain extent, on the broad notion of consent, and stem
from the principles of good faith and equityBdth recognition and acquiescence [...] are
manifestations of a legal operative consent on the part of a’sfate

2.1  Acquiescence

In lay terms, acquiescence means simply ‘tacit agreement’. Juridically, however, its meaning is
much stricter. The dbsence of opposition per se [does] not necessarily or always”imply
consent® Silence or lack of protest is only relevant in circumstances that would call for a
response expressing disagreement or objection in relation to the conduct of another state. The
interpretation of theilenceof states is normally made in relative terms by contrasting states’
conducts which are directly related. As Ngugeml put it,

la jurisprudence ne comporte pas de précédents trés éclairants, car le jugeloind
statuera en termes apposabilité des comportements des éfats

The diplomatic protest is the typical way by which a state may react when circumstances so
require in order to assert its rights. As such, it may be defined as a unilateral act by which a
state, whose rights are being challenged by the conduct of another state, reserves its juridical
position in relation to those rights, thus preventing the formation of adverse *figis

reaction becomes crucial, therefore, in situations where the state inaction can be interpreted as
an “explicit or implicit conseritto another state’s condutt.Acquiescence may therefore be
characterised ag‘type of qualified inactiai™®

2.2  Recognition

Unlike acquiescence, recognition represents consent expressed by affirmative action. The
distinction between acquiescence and implicit recognition, however, may not be easy to make.
Nonetheless, it may be said that while the former is derived from silence, the latter has always
some active conduct at its base.

13 Brownlie, 1998: 158.

14 Jennings, 1963: 36. See also Shaw, 1997a: 350, to whom these corestpts.} upon the notion of
consent
15 Fitzmaurice, 1954: 33.

16 “The jurisprudence does not comprise very enlightening precedents, for the judge or arbitrator will

decide in terms of opposability of the conduct of stafidgjuyenet al, 1987: 330).

1 Nguyenet al, 1987: 331.

18 Sharma, 1997: 202. However, as pointed out by MacGibbon, 1956[t]B8, presumption of consent
which may be derived from acquiescence may...be rebutted by a clear indication of a contrary
intention”

19 Miller and Cottier, 1992: 14.
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4 Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement

[E]ven though it may not always be easy in practical situations to distinguish the one
from the other especially where an implied or tacit recognition is in point

it may be said that
[w]hereas recognition [...] is the adoption of a positive acknowledgement on the part
of a state, acquiescence may arise from a mere omission to protest against a situation
where a right to protest existed and its exercise was calléd for

Recognition may thus be defined as an act by which a state asserts the existence of certain
juridical acts or facts. The recognising state is seen as admitting that the recognised acts or
facts may be opposed to itself. An express act of non-recognition, in contrast, usually intends
to exclude this effect:

Recognition has a very wide application in international law, and covers a great number of
situations. It is probably the most important and the most frequently used of the unilateral acts,
and is always related to the conduct of another state, thus appearing as a response to it. It can
take the form of, for instance, governmental declarations, a vote (with statement or not) in an
international organisation (such as the United Nations or the European Union), effective acts
on the ground (withdrawal from a certain territory) or statements implied in treaties, joint
communiqués or official archive materfal.

The somewhat specific and confined role of recognition in territorial and boundary disputes
between existing states, is the issue Brisfing intends to addres$s.The object of recognition

acts are, in this framework, the conduct of states which, within the limits of international law,
have some degree of relevance to territorial or boundary disputes.

2.3  Estoppel

Estoppel is a juridical concept according to which a party is prevented from arguing and
rebutting a previously made (explicit or tacit) statement of fact or representation on one same
issue. As will be shown later, the circumstances in which that party is hindered from
subsequently altering its position and denying the truth of a prior statement are, nonetheless,
very restricted. An important distinction has to be made. Acquiescence and recognition, as
expressions of consent, are thaethod[s] by which a situation becomes opposable to a
state” Estoppel, on the other hand, is not in itself a manifestation of consent. #aisctio

2 Jennings, 1963: 36, emphasis added. As stated by Shaw, 1997afrlEb@ghition itself need not be

express [...] but may be implied in certain circumstarices.

A point has to be made in relation to thdottrine of non-recognitiaih Undoubtedly, this doctrine is

particularly relevant in terms of territorial changes. It may be described as an attitude maintained by

states in regard to a situation which is characterised, first, by its unlawfulness (for it constitutes a breach

of an international obligation), and secondly, by the territorial implications resulting therefrom. The

purpose of this text is, however, to assess the existence of a role for recognition in territorial and

boundary disputes, other than in the context of the doctrine of non-recognition. For this reason, this

doctrine will not be addressed here.

22 Nguyenet al, 1987: 331.

= The recognition of states, concerning the emergence of a new state, is a question which is outside the
scope of this work (see Jennings, 1963: 37-38). Similarly, the question of recognition of governments,
which is not a territorial issue, will also not be addressed.

21
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Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement 5

juris that operates provided that certain prerequisites aré*imepractical terms, however, the
distinction is barely feasible, because

the same facts concerning the respondent state’s conduct may be regarded as showing
the attitude it did adopt, or as estopping it from denying that it had adopted that
attitude, even if it had ndt

2.4  The Complex Structure of Territorial and Boundary Disputes

International territorial disputes are sometimes classified in legal and political disputes, on the
basis of the nature of the arguments that are put forRasthilst the former are founded on
claims of title to territory, supported by the relevant factual evidence, the latter rely upon a
diversity of non-legal arguments, such as history, ethnography, geography, cultural links,
geopolitics, strategy, or economic motiVésHowever, tisputes based solely on legal
arguments [...] are comparatively rafeThe “largest number of territorial disputes lack any
significant legal componerit In most situations, non-legal arguments are of a greater
prominenceé® Importantly, it should be borne in mind that these disputes usually have their
roots inrealpolitik.

Territorial and boundary disputes have thus a complex structure, which always has to be taken
into account. The different nature of arguments seems irrelevant as to the way in which
territorial and boundary disputes are adjudicated. International tribunals resort usually to both
legal and non-legal types of arguments while rendering their decfSiohsquiescence,
recognition and estoppel are legal criteria that amongst other legal and non-legal criteria are
taken into consideration by international triburidlk.is noteworthy that some of the non-legal
considerations may, through the operation of these concepts, acquire a decisive juridical
relevance.

2.5 The Distinction between Territorial and Boundary Disputes

Although territory is one of the constituent elements of a state, the absence of a delimited
boundary, or the existence of a poorly-delimited boundary, does not prevent the existence of a
state®® As stated by the ICJ, international law has no rule establishing that the boundaries of a
state fnust be fully delimited and defin& This premise constitutes the basis for the
distinction between territorial and boundary disputes. Clealprihcipal title may be defined

even before the territorial boundaries are precisely establigfi&dihe distinction seems to be

2 MacGibbon, 1958: 475.

% Thirlway, 1990: 30.

% Prescott, 1987: 103; Sharma, 1997: 30.

2 Munkman,1975: 21-25; Prescott, 1987: 107-115.

8 Prescott, 1987: 107.

2 Sharma, 1997: 30; vhkman,1975: 26-91.

% Munkman,1975: 91-116.

3 Nguyenet al, 1987: 379-380; Malanczuk, 1997: 76.

32 North Sea Continental Shelf Cas@=deral Republic of Germany Denmark; Federal Republic of

Germanyv. Netherlands), ICJ Judgement of 20 February 1BB®Reports 196933, para.46, citing the
Monastery of Saint Naoymdvisory Opinion of the PCIJ.

s Jennings, 1963: 14, referring to th®sul Boundarycase decided by the PCIJ.
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6 Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement

reflected in the different course followed by the Libyan and the Chadian claims before the 1CJ.
While Libya considered thedfspute [as] regarding [the] attribution of territofy Chad
viewed it as 4 dispute over the location of a bounda®)

Looking at the implications at the international law level, Sharma notes that whereas territorial
dispute settlement is based upon the application oftthditional rules regarding the modes

of acquisition of titlé, boundary disputesifivolve those rules which are relevant to specifying
functions performed in the fixation and maintenance of bound4fids a geographically-
oriented approach, Prescott, distinguishing betwésmitorial and positional boundary
disputes, considers that both typesrf only be solved in favour of the claimant state by
altering the position of the boundaty’

There seems to be, therefore, a clear conceptual difference between the two types of disputes.
But the question that has to be asked is whether this distinction leads to any practical
consequences. Referring to acquiescence, recognition and estoppel in the context of
acquisition of territory, Malanczuk notes, very sharply, that these juridical technigpgesdt,

strictly speaking, modes of acquisitioof territory.®” In fact, none of them is arattual

process whereby territorial sovereignty is attained and [title to territory] thereby acqtifed

As juridical concepts, they are neither modes of acquisition of territory, nor boundary defining
technigues. They operate, indistinctly, in both territorial and boundary disputes, as well as in
any other kind of legal disputes, in exactly the same way and with the same limitations.

In practical terms, the distinction between territorial and boundary disputes, although existing
conceptually, is irrelevant insofar as the application of acquiescence, recognition and estoppel
is concerned.

3. Selected Case Law

The following analysis is not an exhaustive one. Nevertheless, the selected cases will hopefully
provide a comprehensive illustration as to the way in which acquiescence, recognition and
estoppel have been applied by international tribunals in territorial and boundary dispute
adjudication. The cases are presented in a chronological order, and no conclusions should thus
be drawn in terms of their relative importance. The examination of each case will comprise a
very brief contextual note about the issues raised in the dispute, and the relevant conclusions of

34 Case Concerning the Territorial Disputgibyan Arab Jamahiriyav. Chad), ICJ Judgement of 3

February 1994ICJ Reports 199414-15, para.19.

Sharma, 1997: 23-24. To this author, the former type of disputes would take plaee ¢ne state by
drawing a boundary seeks to supersede or eliminate another in relation to a particular area”of land
while the later would arisewhere two (or more) governmental entities contend about the line to be
drawn between their respective territorial domairReference is made, in terms of modes of acquisition

of title to territory, to discovery, occupation, conquest, cession and prescription, and in relation to
boundary fixation and maintenance, to aspects of determination, delimitation, demarcation and
administration.

Prescott, 1987: 98. To hinterritorial disputes concernsbme quality of the neighbouring borderland

while positionaldisputes involve a different interpretation ¢érims used in defining the boundary at the
stage of allocation, delimitation, or demarcation.

il Malanczuk, 1997: 154.

8 Bernardez, 1986: 496.

35

36
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Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement 7

the tribunal concerning the application of acquiescence, recognition and estoppel. Finally it
must be highlighted that, although these concepts have been made use of by federal states in
order to resolve internal territorial and boundary issues, this analysis only covers the decisions
of international tribunals.

3.1 The Grisbadarna Arbitration °

0 nautical miles 50
1 1 1 I 1

NORWAY

NORWAY

Grisbadarna ] QV'
Line \ ___”_ -
l_.

Skaggerak 1968 Continental
shelf boundary

Kattegat

10E° 11°
! !

Figure 1: The Grisbadarna Arbitration

The Permanent Court of Arbitration (PCA) was requestedditetmine the [maritime]
boundary liné between Norway and Sweden, from a point agreed by both parties tieto “
limit of the territorial waters, in the area of th&risbadarna BanksThe tribunal was also
asked to decide whether the boundary line had biesd“by the boundary treaty of 1661

Maritime Boundary Dispute between Norway and SweBenmanent Court of Arbitration, Decision of
23 October 1909 merican Journal of International La@AJIL), Volume 4, 1910: 226-236, hereinafter
referred to as th&risbadarnaarbitration.

IBRU Boundary and Territory Briefing, 2000©



8 Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement

and, if it had not, to fix that boundaryaking into account the circumstances of fact and the
principles of international lavi*°

In its reasoning, the tribunal drew attention to the acts performed by Sweden in the
Grisbadarna area, which showed thstté' not only thought she was exercising her right but
even more that she was performing her duityemphasised, moreover, that those acts had
been carried outwithout meeting any protest [...] of Norwayhe Court concluded then that
“Sweden had no doubt as to her rights over the Grisbadarna and that she did not hesitate to
incur in the expenses incumbent on the owner and posseBssorting to the principle of
guieta non moverdahe court hadrio doubt whatever that the assignment of the Grisbadarna
banks to Sweden [was] in perfect accord with the most important circumstances’6f fact

Amongst the evidence weighed was the setting up and maintenance of a light-boat and of a
large number of navigation beacons. Norway kept silent in relation to Sweden’s conduct, thus
taking the risk of giving rise to acquiescence. In the tribunal’'s view, Sweden’s reliance upon
the Norwegian inaction, which led to the installation of expensive infrastructures, gave rise to
an estoppel which precluded Norway from claiming title oveGtisbadarna Bank&?

3.2 The Eastern Greenland Cagé

On 10 July 1931, Norway proclaimed the occupation of Eastern Greenland (the eastern coast
of Greenland), bytaking possessidrof the area Situated between Carlsberg Fjord on the
South and Bessel Fjord on the North, and extend[ed] from latitude 71° 30' N to 755 40'N
known as ‘Eirik Raudes Land’, and placing itntler Norwegian sovereignt{* Two days

after the Norwegian proclamation, Denmark instituted proceedings before the Permanent Court
of International Justice (PCIJ), and asked the Court to adjudge thatddotaration of
occupation and of any steps taken in [its] respect by the Norwegian Government constitute[d]
a violation of the existing legal situatigrbeing consequentlyunlawful and invalid' In its
counter-case, Norway advanced the view that, firstly, Denmark had no sovereignty over Eirik
Raudes Land because, at the time of occupation, ittevess nullius and secondly, Norway

had acquired sovereignty over that territory.

40 AJIL, 4 (1910)Grisbadarnaarbitration: 226, 227.

“ AJIL, 4 (1910) Grisbadarnaarbitration: 233-235.

42 Bowett, 1958: 201, arguing for a restrictive perspective of estoppel, admita thi@té may, in genuine
ignorance of the fact that a portion of territory lies within the boundaries of another, indulge in
considerable expenditure on that territory to its improveriéera. him, “[ijn such circumstances that

other state would be estopped by its inaction from asserting its ownership of the portion of territory
affected’ The estoppel generated in these circumstances could, then, still be included in restricted
perspectives of estoppel, since it may be seen as an exceptional case thdeatiference between
between estoppel and acquiescence as an element of in the acquisition of title by prescription would be
negligible’ See also MacGibbon, 1958: 507.

The Legal Status of Eastern Greenlafeérmanent Court of International Justice, Judgement of 5 April
1933 (PCIJ Series A/B No.53)World Court ReportWCR), Volume Il (1932-1935); Hudson, O.
(1938) (ed.)A Collection of Judgements, Orders and Opinions of the Permanent Court of International
Justice Manley, Washington: 148-231, hereinafter referred to aEdlstern Greenlandase.

43

4 WCR Vol. lll, Eastern Greenlanaase: 154. It has to be noted that the occupation of a territory by a
state could only be carried out in the assumption that the land to be occupied had the statas of
nullius.
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Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement 9

In its judgement, the Court concluded thaty tonsequence of the various undertakings
resulting from the separation of Norway and Denmdrkand also by signing, and being a
party to, treatiesifh which Greenland [was] described as a Danish colony or as forming a
part of Denmark or in which Denmark [was] allowed to exclude Greenland from [its]
operatiorf, Norway had fecognised Danish sovereignty over the whole Greenlamd’’ had
“debarred herself from contesting Danish sovereignty

In relation to thdhlen Declaration the Court found itselfunable to acceptthat it implied a
recognition of the Danish sovereignty over Greenland. Nonetheless, it declared that the
Norwegian conduct amounted to amtonditional and definitive promisef not occupying
Greenland, and not opposing an extension of the Danish sovereignty to the whole of
Greenland. Upholding Denmark’s position, the Court declared the Norwegian occupation
“unlawful and invalid’*® “[B]oth the anxiety of Denmark to collect recognitions from third
states of her pretensions over Greenland, and the importance which the Court was willing to
attach therhas evidence of an existing title are noteworthy.

3.3 The Fisheries Casé

During a period of several decades, Norway had been using straight baselines off her northern
coast (Figure 2). These straight baselines were the lines from which the breadth of Norway’'s
exclusive fishing zone was being measured. To support this practice, Norway also
promulgated three Decrees (in 1869, 1889 and 1935) which defined the straight baseline
system in different parts of her northern coast. The 1812 Decree had not originally been
promulgated for the purposes of the fisheries zone, but for the purposes of maritime neutrality.
It was later adapted to fisheries purposes when circumstances so réquired.

Following a series of incidents involving British trawlers, the United Kingdom (UK)
contested, before the ICJ, the use of those straight baselines along the Norwegian coast.
Proceedings were instituted in September 1949 challenging the validity, under international
law, “of the lines of delimitation of the Norwegian Fisheries zone laid down by the Royal
Decree of July 1%, 1935, as amended by a Decree of Decemb® 1037"%° The UK
argued,nter alia, that the Norwegian baselines were not in conformity with international law
inasmuch as straight baselines could only be drawn across the natural entrance points of the
mouth of bays® Consequently, it considered that the burden of proof lay with Norway to
demonstrate the validity of those baselines. Norway replied on several grounds, namely, legal
aspects (presenting a different perspective of the relationship between the freedom of the seas
and the appropriation of the sea by coastal states), geographical aspects (the exceptional
character and shape of its coasts), historical aspects (title to the coastal waters), and
social-economic factors. Finally, it ended by requesting the Courtdéaldre that the

® The Convention of 1 September 1819 settled the disputes derived from the separation of Norway and

Denmark.

46 Ibid.: 189-195.

4 Jennings, 1963: 38, 39.

8 Fisheries Cas€United Kingdomv. Norway), ICJ Judgement of 18 December 19871, Reports 1951
116-206.

49 ICJ Reports 1951135.

%0 Ibid.: 118.

>t Ibid.: 120-123.
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10 Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement

delimitation of the fisheries zone [...was] not contrary to international”f&w

In order to reach a decision, the Court considered it necessary to deterrineeapplication
of the Norwegian system [had] encountered any opposition from foreign cotinttges
findings were that

[tihe notoriety of the facts, the general toleration of the international community,
Great Britain’s position in the North Sea, her own interest in the question, and her
prolonged abstention would in any case warrant Norway’s enforcement of her system
against the United Kingdom

Accordingly, it then concluded that statedid' not consider [the Norwegian practice] to be
contrary to international law

The Court never used the term estoppel, but it vemdst like raising the acquiescence of
Great Britain as an estoppel against Hiéf Moreover, since the Norwegian claim was directly
related with the appropriation of @s communis(the high seas), acquiescence by the
“international community as a wholeppeared to be @&onditio sine qua norfor its
acceptance Therefore, it may be said that third states’ conduct did influence the generation
of an (ggtoppel against one single state, although this concept operates, theoreticatigronly
partes

52 Ibid.: 124. It must be noted that the use of these straight baselines had not been accepted by the majority
of the states at the Hague Conference of 1930; see Waldock, 1952: 114.
%3 ICJ Reports 1951139.

4 Bowett, 1958: 199.

» This question was discussed by Judges Hsu Mo (Separate OpiyoReports 1951154) and Read
(Dissenting Opinionlbid.: 194). It should also be noted that the outcome of this judgement, declaring the
acquiescence of the international community to this kind of straight baselines, was decisive to the creation
of a new rule of customary law of the sea, which was later embodied in the Geneva Convention on the
Territorial Sea and Contiguous Zone of 1958 (Article 4) and in the United Nations Convention on the
Law of the Sea of 1982 (Article 7).

%6 Jennings, 1963: 40; Bowett, 1958: 200.
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12 Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement

3.4  The Arbitral Award Case®’

On 23 December 1906, the King of Spain rendered an Arbitral Award concerning a disputed
sector of the boundary between Honduras and Nicaragua, in conformity with what was
established in th&omez-Bonilla TreatyThis Treaty was signed in 7 October 1894, between
Honduras and Nicaragua, and established a Mixed Commission with the task of settling

in a friendly manner all pending doubts and differences, and to demarcate on the spot
the dividing line which [was] to constitute the boundary between the two Republics

Any unsettled sectors of the boundary were to be referred to arbitfatime Mixed
Commission was Unable to agree on the boundary from [Portillo de Teotecacinte] to the
Atlantic Coast and recorded its disagreement at its meeting of 4 July’190his part of the
boundary was the object of the Arbitral Award of the King of Spain of 23 December 1906.
However, in 1912 Nicaragua claimed the invalidity of the Award, thereby re-igniting the
boundary dispute.

In 1958, Honduras seised the ICJ of this dispute, and asked the Court to declare that Nicaragua
was ‘under the obligation to give effect to the Awa?dIn its Counter-Memorial, Nicaragua
requested the Court to declare that the arbitral decision didposséss the character of a
binding arbitral award, that it was incapable of execution due to it®ritradictions and
obscuritie$, and that, concerning their boundary dispute, the same legal situation as before the
award remained.

First, the designation of the King of Spain as arbitrator was contested by Nicaragua but the
Court concluded that the designation had been mad# tithin the currency of the Tredty

and ‘freely agreed to by Nicaragtiaand that since Nicaragua hafiilty participated in the
arbitral proceedings before the King, it [was] no longer open to Nicaragua to rely on any of
these contention®*

Secondly, the grounds on which Nicaragua supported its argument of nullity of the Award
were three: excess of jurisdiction (violation of the rules of @@mez-Bonilla Trealy
essential error; and lack of reasoning to support the arbitrator’s detidiba.Court found, in

its judgement, thatNicaragua [had], by express declaration and by conduct, recognised the
Awargl3 as valid Amongst the facts considered by the Court as supporting its reasoning
were.

(&) A telegram from the President of Nicaragua congratulating the President of
Honduras on the outcome of the arbitral decision;

57 Case Concerning the Arbitral Award Made by the King of Spain on 23 Decembei(H80@&urasv.

Nicaragua), ICJ Judgement of 18 November 1960,Reports 1960192-239, hereinafter referred to as
the Arbitral Award case.

8 Articles | and 11l of the English translation of the Tred) Reports 1960199-202.

% Ibid.: 202.

60 It is worth noting that whilst in this case there was a gap of 46 years between the emergence of the dispute
and the institution of proceedings before the ICJ, in the Eastern Greenland case that same gap was of two
days (between the Norwegian proclamation and the application of the case before the PCIJ by Denmark).

61 ICJ Reports 1960: 209.
62 Ibid.: 210.
63 Ibid.: 210-213.
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(b) A Note from the Foreign Minister of Nicaragua to the Spa@ishrgé d’'Affaires
in Central America,
(c) The publication of the full text of the award in the Official Gazette of Nicaragua.

Accordingly, the Court considered that by failing Taise any question with regard to the
validity of the Award for several yedr%' Nicaragua was no longer in a position to challenge
its validity. In the Court’s view, repeated acts of recognitidrdebarred Nicaraguaffom
relying subsequently on complaints of nulfity Once again, the Court refrained from using
the term &stoppel’ According to Judged hocHolguin® this was due to the fact thasifice
Honduras had not proved any effective reliance on the conduct of Nicdrathua
prerequisites of estoppel were not fulfilled.

3.5 The Temple Cas¥

A 1904 Treaty established, in very general terms, that the boundary line between Siam (to
which Thailand succeeded) and France (French Indo-China, to which Cambodia succeeded)
should run along the watershed line betwette ‘basins of the Nam Sen and the Mekong [...]
and the Nam Mout®® The boundary delimitation was to be effected, in accordance with the
Treaty, by a Mixed Commission. A map showing the boundary line was produced and
published by a French firm (allegedly) following the instructions of French officers acting on
behalf of the Mixed Commissidii.It was later realised that this map showed a boundary line
that, in the vicinity of the Temple of Preah Vihear, departed from the watershed line, leaving
the Temple (erroneously) to Cambodia. The Cambodian Memorial asked the Court to declare
that the territorial sovereignty over the Temple was vested on Cambodia. In its
Counter-Memorial, Thailand rejected that view and requested the Court to declare the Thai
sovereignty over the Temple.

The Court’s findings were that, in fact, the map had never been approved by the Mixed
Commission, which had ceased meeting before the map was completed and published.
Moreover, it considered that no evidence existed to show thatap and the line were
based on any decisions or instructions given by the CommisSidrespite all this, the Court
considered thaft*

(a) The frontier had effectively beeaurveyed and fixéd
(b) The ‘Siamese Government [...] had officially requested that French topographers
should map the frontier region

64 The Court found that in the period between 23 December 1906 and 19 March 1912 (a little more than

five years) Nicaragua never raised any protest against the validity of the Award.

65 ICJ Reports 1960213-214.

66 Dissenting opinionlCJ Reports 1960222, 236; Sinclair, 1996: 109-110; Thirlway, 1990: 31.

67 Case Concerning the Temple of Preah Vih@ambodiav. Thailand), ICJ Judgement of 15 June 1962,

ICJ Reports 19626-146, hereinafter referred to as emplecase.

68 Article | of the Treaty Ipid.: 16).

69 The map was filed in the proceedings as Annex | to the Cambodian Memorial. It should be noted that
during the delimitation process of this boundary two Commissions were set up. They are referred to in the
Judgement as the first (1904) and the second (1907) Commissions. The latter was established under a
Treaty signed on 23 March 1907.

7 Ibid.: 21.

& Respectively, to each sub-paragrapid.: 18, 20, 20 and 23, 22.
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(c) The maps had beem“due course communicated to the Siamese Goverhamaht
given wide publicity;

(d) “[ljt was certainly within the power of the Governments to adopt [any]
departures from the watershed line.

Furthermore, the Court found that Thailand had been given several opportunities to raise the
guestion of the line shown on the map, either by protesting or by making any reservation.
However, it had failed to do so for more than fifty years, until 1958. The following situations
were identified by the Court as moments when Thailand could and should have reacted against
the line in the map?

(@) In 1934-35, following a survey carried out by Thailand in the Temple area, which
had in Thailand’s view demonstrated ivergence between the map line and the
watershed ling thereby ‘placing the Temple in Cambodjdb) “The
negotiations for the 1925 and 1937 Treaties of Friendship, Commerce and
Navigation between France [...] and Sigm

(c) The situation in which Thailand, being in possession of the Temple area, agreed to
“the Settlement Agreement of November 1946, [and] accepted a reversion to the
status quo ante 1941not only making no reference to the question of rectification
of the map line during the works of the Conciliation Commission, but also filing
“with the Commission a map showing Preah Vihear as lying in Canibodia

(d) The visit of Prince Damrong (at the time Minister of Interior) to the Temple in
1930, during which he wasofficially received by French officials tith the
French flag flying’

Most importantly, the Court considered that Thailand’s failure to react to the latter erent, “
occasion that called for a reaction in order to affirm or preserve title in the face of an obvious
rival claim [...] amounted to a tacit recognitio® Qui tacet consentire videtur si loqui
debuisset ac potuiss€tAs a result, the Court was of the view that Thailand had enjoyed the
benefits of the 1904 Treaty and had by her condamtépted the frontier [...] as it was drawn

on the map, irrespective of its correspondence with the watershetl 3mee ‘Cambodia
[had] relied on Thailand’s acceptance of the maponcluded the Court, Thailand was
“precluded by her conduct from asserting that she [had] not acceptieelmap’

2 Respectively, to each sub-paragrdpid.: 27, 27, 28, 30.

I Ibid.: 31.
74 “He who keeps silent is held to consent if he should and could speak.
& Ibid.: 29, 32.
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The separate and dissenting opinions are, in this case, as important as the judgement itself. Not
only do they illustrate the difficulties and divergence involved in applying these concepts, but
they have also been frequently used as reference by other trifuNads-president Alfaro
confirmed in his Separate Opinion the existence of a principle of international law according to
which

a state party to an international litigation is bound by its previous acts or attitude
when they are in contradiction with its claims in the litigatfon

He pointed out that the principle has been referred to by terms such as estoppel, preclusion,
forclusion or acquiescence. Nonetheless, he abstains hinfseth “adopting any [...]
particular designations since none 6f them fits exactly to the principle or doctrine as
applied in international law To him, this ‘principle that condemns contradiction between
previous acts and subsequent claims is not to be regarded as a mere rule of evidence or
procedure” On the contrary, it is Substantive in charactérand “constitutes a presumption

juris et de juré (i.e. not rebuttable), the legal effects of whidré so fundamental that they
decide by themselves alone the matter in dispute

The importance of the distinction between acquiescence and estoppel was particularly
emphasised by Judge Fitzmaurice. He stated that, whilst acquiescence indicates an effective
consent by a party, estoppel operates where a ghdynot give the undertaking or accept the
obligation in question (or there is room for doubt whether it.diBurthermore, in his view

the party invoking the rule [of estoppel] must have ‘relied upon’ the statements or
conduct of the other party, either to its own detriment or to the other’s advafitage

Judge Spender, acknowledging the affinity between preclusion, recognition and acquiescence,
confirmed nonetheless that the

principle of preclusion is [...] quite distinct from the concept of recognition (or
acquiescence), though the latter may, as any conduct may, go to establish [...]
preclusion

The ‘relying conduct of the state claiming estoppel, resulting in its detriment or in the
advantage of the other party, was also highlighted by Spender as a prerequisite for preclusion
to operate. Advocating a very restrictive interpretation of the facts, he considered that the
evidence presented did nastablish any clear and unequivocal representation on the part of
France” But even if that had occurred, he concluded tiatfice did not rely upon any
conduct of Thailand in relatidnto the map, that neither France or Cambodia adféred

any prejudicg nor had Thailand enjoyed any benefit. Therefore, Thailand natsgrecluded

from alleging that the line on [the map was] not the frontier .liffeJudge Koo also
considered that there was neubstantial ground for the application of the principle of

7 For example, th®alenaand theRann of Kutcharbitrations.

" ICJ Reports 196239-41.
8 Separate Opinionbid.: 63.
& Dissenting Opinionlbid.: 131, 144-146.
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preclusiori, since there was no evidence that France leadr‘relied on Thailand’s silence to
her detriment ®

3.6 The Palena Arbitration®*

Argentina and Chile agreed, by a treaty of 30 August 1850, that the former Spanish territorial
division would prevail in the definition of the territories of the two states. Another treaty, of 23
July 1881, established that the boundary between them should follevirfe of the highest

peaks of the mountains, passing between the sources of streams flowing down to eitffer side
The watershed line was assumed as being the line following the Andes ridge. As this proved
not to be the case in the southern Andes, a dispute arose between the two states which, as
provided for in the 1850 treaty, was submitted to arbitration.

The arbitral award was rendered by King Edward VIl of Great Britain on 19 November 1902.
In relation to one of the sectors (between boundary Posts 16 and 17), it determined that the
boundary line should run from a fixed point on the River Palena along the River Encuentro
until the Cerro Virgen (a peak), and from there to the northern shore of lake General Paz. The
River Encuentro, however, had two courses both referred to by the same name. Due to this
fact, the water course represented on the Award Map was not the one the arbitrator had in
mind. This identification error was also maintained by the demarcation commission which, in
1903, drew the boundary line.

The resulting dispute, which involved an area of land known as ‘California’, was referred to
arbitration and decided by an award rendered on 9 December 1966 by Queen EliZaketh Il.

the one hand, Chile contendeater alia, that due to Argentina’srépresentations to Chile in

her diplomatic Notes of 1913-15 regarding the course and source of the river whose mouth is
opposite to Post I6 and also the diplomatic correspondence of 1952, this state was now
debarred from denying the Chilean interpretation of the boundary line. On the other hand,
Argentina argued thaby reason of a series of official Chilean maps issued between 1913 and
1952 Chile was not in a position to put forward its present cf4im.

The tribunal accepted the Chilean explanation thateitsoheous cartographyresulted from
its “ignorance of the error in the Award Mgpvhich led it to continuetb be influenced by

80 Dissenting Opinionlbid.: 97, para. 47. In both dissenting opinions there is a divergent view of how the

relevant evidence should be interpreted and assessed by the Court. The issue of the lack of protest by

France against the administration acts performed by Thailand in the Temple area, which was not

conveniently addressed by the Court, is also raised (see Munk@&¥,98-99).

Argentina-Chile Frontier CaseArbitral Award of Her Majesty Queen Elizabeth Il of 9 December 1966

(Report of the Court of Arbitration of 24 November 1986)ernational Law ReportfLR), Volume 38,

1969: 10-99, hereinafter referred to asRadenaarbitration.

82 Ibid.: 11.

8 By a Joint Declaration of 6 November 1964, both states agreed to submit the dispute to the United
Kingdom, for arbitration, in conformity with the régime of the General Treaty of Arbitration of 28 May
1902. Chile claimed that, due to togographical error relating to the position of the Encuehtrthe
course of the boundary in that sector wastdily ruptured” Accordingly, the boundary line should be
determined By reference to the real intentidnsf the 1902 Award. On the other hand, Argentina’s main
contention was that the cartographic error did not lead to the nullity of the Alwitd {3-14).

84 lbid.: 77, 79.

81
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that Mag over a period of 40 years. It nonetheless remarked that this view could not be
reconciled with the other Chilean claims: that the 1902 Award had been fulfilled in accordance
with the boundary line claimed by Chile; and that Chile had been effectively administering the
disputed area. More importantly, in the tribunal’'s view, such cartographic evidence precluded
Chile from claiming that it had relied upon the Argentinean diplomatic Note of 1913 (which
favoured the Chilean position).
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Concerning the 1952 diplomatic correspondence, the court considered thBatties*were

not sufficiently ad idem as to the extent of the ‘River Encuentro’ and the meaning of the even
vaguer term ‘California” Chile’s view as to where the boundary should run was thus not seen
as having been agreed, neither implicitly, nor explicitly, by the diplomatic correspondence of
1913-15 and 1952. The final conclusion reached by the tribunal with regard to the claims of
estoppel was thatnd claim of estoppel [had been] made out by either Party against the
other’, and that therefore both parties were in a position to put forward any contention in
relation to the line followed by the boundé&ry.

3.7 The Rann of Kutch Arbitration 8¢

India and Pakistan emerged as states from British India in 1947. With the division of the
former colonial territory, the former vassal state of Kutch was incorporated into India, while
the province of Sind became part of the Pakistani territory. In the area of th&’Rdmich has

the Kutch to the north and the Sind to the south, the boundary between these two territorial
entities had never been accurately defined. As the internal boundary turned into an
international boundary, the existing dispute regarding the precise location of the boundary
acquired an international character and was at least partially responsible for the outbreak in
hostilities between the two states in 1965.

The dispute was then submitted to arbitration, following an Agreement signed on 30 June
1965. Pakistan, emphasising the ‘marine nature’ of the Rann, claimed that the boundary should
run along the median line. In favour of its case, Pakistan made reference toltivation,

fishing and grazing by inhabitants of the Sind chaashd to the exercise of jurisdiction by

Sind over the disputed area. Contending that the whole of the Rann had always been part of the
Kutch territory, India claimed that the boundary line should follow the northern edge of the
Rann. India supported her caseter alia, with the following arguments: continuing and
effective exercise of state authority by Kutch over the whole of the Rdrjepéated
assertions by Kutch of its sovereignty over the Ranich, not being contested by the British
authorities, led to the emergence of acquiescence; and several British official maps and
docurglsents depicting and referring to the Sind-Kutch boundary at the northern edge of the
Rann:

The tribunal upheld in most part the Indian claim by two votes against one (India’s nominee,
AleS Bebiler). In relation to thevértical line between the Western Terminus and the Western
Trijunction”, the court found that it had been demarcated on the ground together with the
“horizontal blue dotted ling"which had beenuhdisputedly laid down as a boundary between
Sind and Kutch by the Resolution of the Government of Bombay of 24 February 1914.

& Ibid.: 78-79.

8 Case Concerning the Indo-Pakistan Western Bound#mglia vs Pakistan), Arbitral Award of 19
February 1968 International Law Report§lLR), Volume 50, 1976: 2-521, hereinafter referred to as the
Rann of Kutcharbitration.

The Rann is a&ui generisarea which constitutes d@admogeneous geographical depressiatistinct

from the surrounding country, that is uninhabited and not cultivated, except for some areas mainly used
for grazing. It is similar to a lake during the wet season, and it is a desert and salted marshy area for the
other half of the year. India tried to highlight thad character of the Rann, whilst Pakistan attempted to
demonstrate itmarinenature ILR, 50: 2-3, 32; Conrad, 1981: 240.

8 ILR, 50: 2-4; Conrad, 1981: 241.

87
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Additionally, although Pakistan argued that thertical line had been demarcated by the
demarcation commission iexcés de pouvqithe tribunal considered that such demarcation
should be accepted andiéwed as one indivisible undertakihd/loreover, in the tribunal’s

view Pakistan was precluded from denying that the boundary followedettieal ling

because its inclusion in the demarcation process had been agreed by the Commissioner in
Sind, and had not been subsequently challenged or censured by any of the relevant authorities.
It was thus hot open to the tribunal to disturb a boundary settled [...] and accepted and acted
upon [...] for nearly a quarter of a centut’

It should be noted that an interesting distinction was made by Bebler, referring to the relations
between the Kutch and Great Britain, in terms of interpretation of a silent conduct as between
suzerain and vassal states:

The silence of a [...] suzerain [...] before an adverse assertion by the vassal [...] is a
fully convincing proof of its acceptance or its acquiescence in the vassal’s claim. The
silence of the vassal [...] before an adverse assertion of the suzerain and neighbour
[...] is, on the contrary, not a fully convincing proof of its acceptance of or
acquiescence in the [suzerain’s] wift

Undoubtedly, it is very tempting to accept this view, whichraalpolitik terms reflects the
essence of relations between states. In strict legal terms, in an international legal order where
one of the main foundations is the principle of equal sovereignty of states, this view is difficult
to support.

3.8 The North Sea Continental Shelf Casgs

In 1966, Denmark and the Netherlands agreed to delimit their continental shelf boundary on
the basis of the equidistance principle. This agreement assumed, nonetheless, that the Federal
Republic of Germany (Germany) would also accept this principle, and that its continental shelf
would not extend beyond the tri-point derived therefrom. Both Denmark and the Netherlands
were parties to the Geneva Convention on the Continental Shelf of 1958 which, in its article 6,
established that the continental shelf boundary line should, in the absence of agreement
between the involved states and unless special circumstances would determine otherwise,
follow the “median line, every point of which is equidistant from the nearest point of the
baselines. Germany however, not being a party to this convention, did not accept the use of
equidistance as the delimiting principle.In 1967, the ICJ was requested to decide which
principles and rules of international law were applicable to the delimitation of the continental
shelf in the North Sea. Denmark and the Netherlands contended that, although not obliged on
the basis of conventional international law, Germany was bound to accept the equidistance
principle. Allegedly, by conduct, by public statements and proclamatidaermany had
“recognised it as being generally applicable to the delimitation of the continental shelf areas

89 ILR, 50: 474-475.

%0 Dissenting OpinionJbid.: 415. He nonetheless admits thétofm the legal point of view there was
nothing to prevent the vassal from speaking.

North Sea Continental Shelf Cas@g=deral Republic of Germany Denmark; Federal Republic of
Germanyv. Netherlands), ICJ Judgement of 20 February 18EDReports 19694-258.

91
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“in such a manner as to cause [...] Denmark and the Netherlands to rely on the attitude thus
taken up’®?

The Court’s view was thatohly the existence of a situation of estoppel could suffice to lend
substance to this contentidrConsequently, Germany would only be precludidr denying

the applicability of the conventional régimé it had “clearly and consistently evinced
acceptance of that régirhand, “had [also] caused Denmark or the Netherlands, in reliance

of such conduct, detrimentally to change position or suffer some prejddiidde Court
defined here very strict requirements for estoppel to operate, and which seem to be applicable
only to estoppebtricto sensuln situations where the conduct of a State has given rise to
acquiescence or recognition, these requirements will not be applicable. Concluding that there
was ‘ho evidence whatever in the present td8ethe Court rejected the Danish and
Norwegian claim.
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92 Ibid.: 26, para.27.

o Confirming this very restrictive approach, the Court considered, icéise Concerning the Continental
Shelf(Tunisiav. Libyan Arab Jamahiriya), when addressing the possibility of the existenceeofaato
recognised maritime boundary, thahadus vivendine, “resting only on the silence and lack of protest
of one of the parties, fellshort of proving the existence of a recognised maritime bouhd&zy
Judgement 24 February 1982, Reports 198218-323, at p.70, para.95). Althgh this case is not dealt
with in this study, it is worth mentioning briefly this part of the Court’s reasoning.

94 ICJ Reports 196927, para.30.
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39 TheAnglo-French Channel Arbitration®

The court of arbitration set up by the United Kingdom and France was empowered to define
the course of the continental shelf boundary in the Channel, westwards of 000° 30' W
longitude to as far as the 1,000-metre isobath. Taking into account that both states were parties
to the Geneva Convention on the Continental Shelf of 1958, the tribunal defined most of the
boundary on the basis of the equidistance line (albeit modified in the Atlantic region), as
provided by article 6 of that Convention. The exception was the Channel Islands region. The
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exact location of these islands was considered an exceptional circumstance, leading the court
to deal with the delimitation in a different way.

In applying the equidistance principle, the use of one feature as a basepoint deserved the
court’s particular attention: Eddystone Rock.”* According to the vertical datum then used in
British charts and legidation, Eddystone Rock was an idand, and should be used as a basepoint
in the determination of the equidistance line. Furthermore, the United Kingdom argued that
France had, by previous conduct, “acquiesced in the use of the Eddystone Rock as a base-point
for the measurement of United Kingdom territorial waters and fisheries zones.”’

% Case Concerning the Delimitation of the Continental Shelf between the United Kingdom of Great Britain

and Northern Ireland and the French Republic, Arbitra Decision of 30 June 1977, Reports of
International Arbitral Awards (RIAA), Volume XVII1: 3-129.

% Ibid.: 66-74, paras.121-144.

o Ibid.: 69, para.128.
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France however, using a more extreme vertical reference argued that that feature was no more
than a low-tide elevation which should therefore not be used as a basepoint. In relation to the
clam of acquiescence, she replied, inter alia, that she had “neither contested nor accepted
officiellement” the use of Eddystone Rock as a basepoint.”®

The tribunal brushed aside the problem of the legal status of Eddystone Rock.” Defining the true
status of this insular feature became irrelevant once the court considered that there had been a
conduct amounting to acquiescence. After considering that the French authorities had previoudy
acquiesced to treat this feature as a basepoint in the delimitation of the United Kingdom's
fisherieslimits, it concluded that they were not in a position to reject its use in the delimitation of
the continental shelf.!® This decision precluding France from refusing the use of Eddystone
Rock as a basepoint has a smilar effect to that of an estoppel. Notwithstanding this finding, no
express reference was made in the court’s reasoning to the prerequisites of ‘reliance’ and
‘detriment’, or to the term *estoppel’. This seems to indicate that the tribunal, although deriving
from acquiescence an effect analogous in practice to that of estoppel, acknowledged the
conceptual difference between these two juridical concepts.

3.10 The Gulf of Maine Case'™

In this case, an ICJ Chamber was requested to define a single maritime boundary between
Canada and the USA in the area of the Gulf of Maine. The single maritime boundary had to
comprise both continental shelf and fisheries jurisdiction. Both states were parties to the
Geneva Convention on the Continental Shelf of 1958, which established the use of
equidistance as a method of delimitation. However, the fact that the parties had agreed to, and
requested, a single maritime boundary for the Gulf of Maine area, led the Chamber to
conclude that there was no legal obligation to apply the provisions of the Geneva
Convention.'%?

Eventually, Canada argued that the conduct of the USA “involved a substantive consent [ ...] to
the application of the equidistance method.” Canada had been granting “long-term options
(permits) for the exclusive exploitation of hydrocarbons’, and although the fact was known to
the USA authorities, neither had they protested against them nor did they inform Canada about
the permits that had been issued by the USA in the disputed area.’® Amongst the facts referred
to by Canada was the so-called Hoffman letter, which,

acknowledge[ d] receipt of the documents [showing the areas where the permits had
been issued] and mentioned, inter alia, the exact position of the median line.***

% Ibid.: 71-72, paras.135-138; emphasis added.
9 Ibid.: 72, para.139.
100 Ibid.: 74, paras.143-144.

101 Case Concerning the Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v.

United States of America), |CJ Judgement of 12 October 1984, ICJ Reports 1984:246-390, hereinafter
referred to as the Gulf of Maine case.

102 Ibid.: 303, para.125.

108 The whole question of the principles of acquiescence and estoppel is discussed by the Chamber in
paras.126-154 of the judgement (Ibid.: 303-312). The facts and arguments put forward by Canada are
described at pp. 304-307, paras.126-136.

104 Ibid.: 305-306, paras.131-134.
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This was thus, according to Canada’s viegyidence of genuine acquiescence in the idea of a
median line [...] and of a resultant estoppel against the United Stites

Acknowledging that the USA conducslfowed a certain imprudence in maintaining the
silence after Canada had issued the first perinitse Chamber concluded, however, that,
since there was no clear, sustained and consistent acceptance by the USA over a long period,
“any attempt to attribute to such silence [...] legal consequences taking the concrete form of
an estoppel, seem[ed] to be going toa’f&P

The Chamber drew the distinction between acquiescence and estpel sensuon the

[ CANADA

0 nautical miles 100
1 1 |

L 45°

UNITED
STATES

Cape Elizabeth

. %
Seal Cape Sable

Island—"
Gulf of

Maine

. United States
+Claim

Cape Cod

:ﬁ“d

Atlantic
ocean

Boundary drawn by court

Canadian
70°W Claim 65°
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basis of the élement of detriment or prejudice caused by a State’s change of attitude
Pointing out that although both ardifferent aspects of the same institutiothe former ‘s
equivalent to tacit recognition manifested by unilateral corigdudtilst the latter fs linked to

the idea of preclusiaf®’

A comparison with thé&isheriescase led it to remark thajn]either the long duration of the
Norwegian practice (70 years), nor Norway’s activities in manifestation of that practice
would allow an extrapolation to this case. Resorting toAtfiitral Award case, it once again

105 Ibid.: 304, para. 128.1f the Canadian argument, the terms ‘acquiescence’ and ‘estoppel’ are used

together and practically for the same purposes...Canada stated in the oral hearings that estoppel is ‘the
alter ego of acquiescence’ [.."](Ibid.: 304, para.129).

108 Ibid.: 308, para.140; 309, paras. 145-146; 310, para.148.

107 Ibid.: 309, para.145-146; 305, para.130.
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underlined that the relevant conduct should be maintaioeer“a long period Referring to

the North Sea Continental Shetlhses and th&risbadarna arbitration, the Chamber then
stressed that both acquiescence and estoppel presuppudBeiehtly clear, sustained and
consisterit acceptancé®® It concluded, finally, that because estoppel does not have to be
based upon a conduct effectively conveying consent (it maylookylike consenf® there

are other requirements which are not applicable in the case of acquiescing conducts: reliance
and detriment!®

3.11 The Land, Island and Maritime Frontier Dispute Casé'*

An adjudicationcompromissigned by Honduras and El Salvador established that a Chamber
of the ICJ would delimit the land boundary in disputed areas between the two states, and
decide upon the juridical status of islands and maritime spaces on the Gulf of Fohseca.

this case, the role of theti possidetisprinciple in general, and its relationship with the
concepts of acquiescence and recognition in particular, were one of the crucial issues for the
Chamber.

Considering that[f]f the uti possidetis juris position can be qualified by adjudication and by
treaty’, the Chamber stated that[tthere seems to be no reason in principle why
[acquiescence or recognition] would not operatg[S]ufficient evidence to show that the
parties [had] clearly accepted a variation, or at least an interpretation, of the uti possidetis
juris positiorf, was seen as the condition that must be fulfitfédrherefore, according to the
Court, states mayvary the boundaries between them by agreement; and some forms of
activity, or inactivity, might amount to acquiescence in a boundary other tienone
resulting from the application of théi possidetis juris Considering that thesituation was
susceptible of modification by acquiescence in the lengthy intervening pehedChamber
concluded that the conduct of Honduras from 1881 until 1972 [could] be regarded as
amounting to such acquiescence in a [particular sector of the land] bountfary

The significance of the conduct of the parties in relation to the disputed isldmdsg* the

period immediately after independehcas well as the[t]laims then made, and the reaction
— or lack of reaction — to théinwere also analysed by the Chambas possibly constituting
acquiescence™® The widely publicised Salvadoriaffectivitéson Meanguera island, which

108 Ibid.: 309, paras.144-146; 310, para.148. InAhkitral Award case, the elemenpériod of timé& was

much shorter than in thBisheriescase (a little more than five years compared to sixty years); see

paras. 3.3. and 3.4upra

Judge Fitzmaurice's Separate Opinion in the Temple case (see pasapsb.

North Sea Continental Shelf cases (see paras@mBg).

Case Concerning the Land, Island and Maritime Frontier DisglteSalvadorv. Honduras; Nicaragua

intervening), ICJ Judgement of 11 September 1822 Reports 1992351-761.

Article 2 of the Agreement established that the Chamber was requestetb @glimit the boundary line

in the zones or sections not described in Article 16 of the General Treaty of Peace of 30 Octcher 1980

(2) “To determine the legal situation of the islands and maritime spél®d.: 357). Considering that

“Nicaragua had shown that it had an interest of a legal ndftine Chamber permitted its intervention

in the caselbid.: 359-360, paras.12-15).

13 Ibid.: 401, para.67.

14 “[T]he Chamber does not consider that the effect of the application of the principle of the uti possidetis
juris in Spanish America was to freeze for all time the provincial boundaries which, with the advent of
independence, became the frontiers between the new’ ¢taids 408, para.80).

s Ibid.: 559, para.333; 563, para.343.

109
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supported the claim of this State, were carefully weighed by the Chathiagrich concluded
that:

[t]hroughout the whole period covered by the documentation produced by El Salvador
concerning Meanguera, there is no record of any protest made by Honduras to El
Salvador, with [one single and recent] exceptidh

Amongst the publicised facts that strengthened the Salvadorian claim to sovereignty over
Meanguera island, were tidote of Proteseind theCircular Letter of 12 Octobefl854 the
publication in the Salvadorian official journal of reports on administrative acts on the island
(in 1856), and of an announcement of an auction sale of vacant land of Meanguera (1879),
which never raised any Honduran reactitiThe Chamber concluded that, since tberfduct

of Honduras [...] reveal[ed] an admission, recognition, acquiescence or other form of tacit
consent [to] the situatioh*'® title was vested in El Salvador. The fact that Honduras laéd!
before [the Chamber] a bulky and impressive list of material relied on to show Honduran
effectivités relating to the whole of the area in litigatidout failed to do the same in relation

to Meanguera island, was also considered to reach the final decision. Again, no direct
reference is made to estoppel, apparently maintaining the perspective that, when consent is
somehow given, estoppel does not operate.

3.12 The Jan Mayen Casé&’

The delimitation of the maritime boundary or boundaries, in the area between the east coast of
Greenland (Denmark) and Jan Mayen island (Norway), was the subject of the proceedings
instituted by Denmark before the ICJ. Denmark claimed that Greenland was entitled to a full
200 mile fishery zone and continental shedfa-visJan Mayen, whilst Norway argued that the
fishery zone and continental shelf boundary was the median line between the relevant coasts.
Both states were parties to the Geneva Convention on the Continental Shelf of 1958, and
strictly speaking, the Court was not asked to adjudge on a single maritime bddhdary.

In support of its median line claim, Norway argueder alia, that ‘up to some ten years ago

at least, the Danish Government hadyy its various public acts expressly recogniseohd

with its “general pattern of conductacquiesced to, the median ling[T]ogether with
knowledge and long-standing position of the Norwegian GoverfimBenmark should
accordingly be preventedrtm challenging the existence and validity of the median line
boundary’*?? The public acts and general conduct referred to by Norway included Danish

116 The Salvadoriaeffectivitéson Meanguera island are described in detail in @&@.(bid.: 572-574).

ll Ibid.: 574, para.361.

18 Ibid.: 568-571, paras.352-357.

19 Ibid.: 577, para.364.

120 Case Concerning the Maritime Delimitation in the Area between Greenland and Jan (Dayenarkv.
Norway), ICJ Judgement of 14 June 19B3] Reports 199338-314, hereinafter referred to as tren
Mayencase.

121 As stated by the Court@J Reports 1993%6-57, paras.41-43)tHe situation is [here] quite different
from that in the Gulf of Maine cdsesince the parties did not reach any agreement as to whether the
Court should define a single delimiting line (Denmark) or two lines of delimitation concerning the
continental shelf and the fisheries zone (Norway, to whom the lines, although conceptually distinct,
would be in this case coincident).

122 Ibid.: 53, para.33.

IBRU Boundary and Territory Briefing, 2000©



Estoppel, Acquiescence and Recognition in Boundary Dispute Settlement 27

legislative acts, diplomatic correspondence between the two countries, and the Danish position
adopted during the Third United Nations Conference on the Law of the Sea, in terms of
maritime boundary delimitatiotf?

The Court considered that Danish acts and general conduct were explainable donteen’
not to aggravate the situation pending a definitive settlement of the bolndaxy the
endeavour todvoid difficulties with Norway It concluded that it could not be&léduced from
the conduct of the Partieshat a ‘median boundary line [was] already ‘in place’, either as
the continental shelf boundary, or as that of the fishery.zbfle

3.13 The Territorial Dispute Casé?”

The dispute between Libya and Chad must be seen against a background of great complexity
involving the activities of several states in the area. Moreover, all sorts of arguments, both
legal and non-legal, were put forward by the two states. Simplistically, it may be said that
Libya and Chad had been unable to agree to the location of their common boundary. The
dispute was then referred to the ICJ. Libya claimed that there was no boundary agreed by
virtue of international treaty, and requested that the Court determine one. The Libyan case,
based bn a coalescence of rights and titlewas that it possessed title over the whole of the
territory north of the line put forward in its claim. On the contrary, Chad argued that a
conventionally agreed boundary existed between the two states as a resulll adatlyeof
Friendship and Good Neighbourliness between the French Republic and the United Kingdom
of Libya of 10 August 195%\lternatively, this state argued that the Freafflectivitésin the

area would either turn the lines referred to in that treaty into definitive boundaries, or
“irrespective of treaty provisiohsupport Chad'’s title over the ar&4.

The 1955 Treaty was accepted by Libya as valid. Libya contended, however, that in
interpreting this treaty the Court should take into account that, at the time of its signature,
Libya was ‘placed at a disadvantage in relation to the provisions concerning bounfjaties

to its “lack of knowledge of the relevant fatté’

123 Ibid.: 53-56, paras.34-39.

124 As a result, the Court rejected firmly the Norwegian cldld(: 54-56, paras.35-40).

125 Case Concerning the Territorial Disputgibyan Arab Jamahiriyav. Chad), ICJ Judgement of 3
February 1994ICJ Reports 19946-103, hereinafter referred to as freritorial Disputecase.

126 ICJ Reports 199415, para.21.

127 The Treaty wasrécognised by both Parties as the logical starting-point for consideration of the issues
before the Coutt(lbid.: 20, para.36). The Treaty addressed the boundary issue in its Article 3, which
referred to the Annex | and was the relevant provision to decide whether a conventional boundary had
been agreed by the Parties or rbid.: 20, paras.37-38).
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Article 3 of the 1955 Treaty states th#té parties recognise [reconnaissent] that the frontiers
[...] are those that resultfrom the international instruments listed in Annex | to the treaty. To
the Court, the use of the term ‘recognise’ indicated tleaielal obligation [had been]
undertakehy and that the parties had thereby renounced the right to contest the boundaries in
the future*®® The Court upheld the Chadian claim considering that the boundary between the
two countries had been defined by the 1955 Treaty.

The term estoppel was not used by the Court to describe the Libyan legal position in the
dispute. Nevertheless, Judge Ajibola, following an extensive review of estoppel concluded
“that Libya was estopped from denying the 1955 Treaty boundary since it had acquiesced in
and in fact recognised.i?® According to this extensive interpretation, acquiescence and
recognition always result in an estoppel. As has been mentioned throughdrietfing, the

concept of estoppel adopted by the courts, in particular by the ICJ in the North Sea Continental
Shelf cases, seems to be a somewhat more restrictive one, differentiating acquiescence and
recognition from estoppel.

Since the Court found proof that Libya had agreed to the boundaries by an international
convention, which meant that consent had expressly been manifested, estoppel appears not to
operate in this case. This assertion may have some importance since the 1955 Treaty had been
agreed to have an initial duration of 20 years, followed by periodical renewals. Boundary
provisions included in a treaty with a limited duration had thus to be converted into definitive
boundaries. Furthermore, as highlighted by Judge Sette-Camara, this could not be discarded
easily**® The general principle of stability and finality of boundaries seems, thus, to have

played an extensive part in the decision of this case.

4.  Appraisal

Treaties, customary law and thé possidetisdoctrine undoubtedly play a dominant role in
territorial issues. Situations may exist, however, where considerations and evidence of another
nature must be taken into account in order to reach a final decision in territorial and boundary
disputes. In such circumstances, typically, the relative legal position of states is equivocal and
the plethora of non-legal arguments impedes any straightforward perception of the dispute.
The conduct of states may then acquire an utmost importance. Acquiescence, recognition and
estoppel have been used by international tribunaisteopret that conduct, thereby deciding
disputes between states.

4.1  Significant Evidence

Significant evidence is constituted essentially by facts (acts or omissions) that, on the one
hand, convey some degree of juridical-territorial relevance and, on the other hand, may be

128 Ibid.: 22, paras.42-43. The Court was of the view ttfa terms of the Treaty signified that the

parties thereby recognised complete frontidsstween them, anthat “no relevant frontier was to be

left undefined.

Separate Opinionlpid.: 77-83, paras.96-114. He makes reference to authors such as MacGibbon and
Schwarzenberger who adopt axtensive concept of estopgp@itller and Cottier, 1995: 117).

Dissenting Opinionibid.: 98.
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imputed to a state. Unilateral acts of states especially have a very prominent statusaayhey *“
give rise to international legal obligatioh®nd “may [therefore] be used as evidence of a
particular view taken by the state in questid® Amongst the evidence to which courts have
been attributing relevance when analysing the conduct of states likely to lead to acquiescence,
recognition or estoppel are:

(&) International conventions and non-binding agreements;

(b) Governmental and diplomatic correspondence;

(c) Internal legislative and regulating acts;

(d) Maps, journals or other publications with an official nature;

(e) Statistical records and archives;

(f) Unilateral acts, particularly political acts or statements with external relevince;

(g) Most importantly, the reaction, and lack of reaction, in relation to any relevant
facts.

The importance of this evidence is nonetheless variable on a case-to-case basis, considering all
the circumstancesn concreto Furthermore, when directly derived from unsuccessful
negotiations between states, evidence must be seen as not prejudicing any’ ¢lsinally,
evidence amounts to a sovereign assertion (explicit or implicit) regarding the status of a certain
(disputed) territory or boundary line, conveying therefore sonsk 0f loss of title to the

other disputant. These facts and acts are either the object of, or a manifestation leading to,
acquiescence, recognition or estoppel which have territorial or boundary dispute repercussions.

4.2  Operative Criteria

Evidence does not have in itself any intrinsic juridical relevance. Its weight in a dispute
depends on other factors which function as operative criteria that determine how and when
certain evidence is relevant. To begin with, whenever territorial fifhase challenged by
another state’s conduct, the higher the risk of their loss, the greater the need to react against the
challenging conduct in order to preserve those rights. Preserving territorial rights is therefore
the teleological element that determines the need for a prompt response by the state whose
rights are being challengé®. States must ensure that other states, disputant or not, do not
interpret their conduct erroneously.

131 Shaw, 1997a: 95-96. As stated by the International Court of Justice (BTaifes may take cognisance of
unilateral declarations and place confidence in them, and are entitled to require that the obligation

thus created is respectefNuclear Testgase]CJ Reports 1974para.46). For this to happen, it must be
shown that the act may be imputed to a state, that the organ or agent of the state was acting within the
limits of its capacity, and that the act is sufficiently publicised as incorporating the will of the state
(Nguyenet al,, 1987: 330).

“[T]he precise nature and limits of [obligations derived from unilateral acts] must be understood in
accordance with the actual terms in which they have been publicly exgressedot in terms ofthe

view expressed by another state which is in no way a party to th€Nextiear Testgase|CJ Reports

1974 paras.51 and 48).

As shown by the following statement of the IC[F]he Court cannot take into account declarations,
admissions or proposals which the Parties made during direct negotiations between themselves, when
such negotiations have not led to a complete agreéniBioclear Testsase,|CJ Reports 1974para.

54, citing theFactory at Chorzévease (Merits), PCIJ, Series A, No. 17: 51).

Although the law of acquiescence is nowadays applicable in other types of situations, itreiode it

the context of territorial disputégMilller and Cottier, 1992: 15). Also Jennings, 1963: 36.

%5 Sharma, 1997: 202 ; MacGibbon, 1956: 182; Milller and Cottier, 1992: 14.

132

133

134
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Some characteristics have been highlighted as describing the ‘essential nature’ of the claiming
and of the reacting acts. Importantly, they must be carriedaotitre de souverain
Furthermore, their juridical significance has to be assessed in relation to other states’ conduct.
Aspects such as overall consistency, clearness and unambiguity of meaning, duration and
continuity through time, notoriety and imputation to state organs have also been emphasised.

When and where territorial control becomes relevant, the existence of disputing claims, as well
as the effectiveness and peacefulness of the acts, have to be weighed. Importantly, it must be
noted that the meaning of effective contrehties from place to placg®® It may be any

official activity revealing some degree of sovereignty, such as: the establishment of official
institutions or public undertakings (schools, hospitals, roads, etc); the organisation of censuses;
the exercise of civil and criminal jurisdiction on the basis of the territorial principle; the
exercise of police, sea patrolling and military authority; the exercise of taxation and customs
(regulating and executing) powers; the undertaking of geodetic, hydrographic and cartographic
surveys; and the exercise of regulating powers related to private activities (e.g. commercial,
industrial, mining, fishing, farming and grazing activities). The interpretation of a silent
conduct, on the other hand, may give rise to difficulties. The above considerations will apply
to omissionsnutatis mutandisnly when and where possible.

4.3 Re-defining the Concepts
4.3.1 Acquiescence and recognition

The concepts of acquiescence, recognition and estoppel have to be more precisely established
at this stage, in view of their role in territorial and boundary dispute settlement. Acquiescence
may be seen as a juridicallglevant silencevhich implies some degree of consent. On the
contrary, recognition presupposes affirmative conduct®” The former has already been
considered as beingetjuivalent to tacit recognitiott>® Their practical relevance may be
perceived in different ways. They may be used, for instance, to measure the admissibility of a
claim, to uphold a certain interpretation of a legal instrument, to validate an originally illegal
practice, to supersede the effect ofuas tantumpresumption (theuti possidetis juris for
instance), to conclude for the existence of an intention of a state to relinquish a right or, to
impede an acquiescing (recognising) state from contesting its previous cbtidhlttough

their effects are usually bilateral, third party acquiescence or recognition may sometimes play a
key part. The significance of acquiescence or recognition by third states has nonetheless to be
carefully weighed?*°

To determine whether acquiescence or recognition was generated by the conduct of a state, one

136 Schwarzenberger, 1957: 317.

It has been proposed thaetognition can be employed as an independent root of tdléerritory
(Schwarzenberger, 1957: 318).

138 Gulf of Mainecase)CJ Reports 1984para.130.

139 MacGibbon, 1956: 182.

See theeastern Greenlandnd the-isheriescases.
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must look at several factot$: First, the provenance of thelevant conducthas to be
considered. The acts must proceed from organs of the state, that is, they mustdvaveign
character Moreover, their legal weight depends upon the echelon (hierarchic level of the
state) from which they originated. Finally, by analogy with article 46 of the Vienna Convention
on the Law of Treaties of 1969, if it isbjectively evideritthat the recognising or acquiescing
acts were carried out in violation o ‘rule [...] of fundamental importance regarding the
competence to perform such act, its invalidity may be argtféd

Secondly, the relevant conduct must have a public nature. In principle, it must be constituted
by public andofficial acts of the state, as affirmed by the Court, for example, ikadlséern

Greenlandand theGulf of Mainecases'*®

Thirdly, the elapsed time is also of extreme importance. Ikigteriescase, the Court found

that although the Norwegian practice afohsistently and uninterruptedlysing straight
baselines dated back to 1869, the United Kingdom had only protested formally it“1833.

the Templecase, the Court considered that the Thai (Siamese) authorities were aware of the
map since 1908 and never protested its contents (particularly the boundary line around the
Temple) until as late as 1958.In theLand, Island and Maritime Frontier Disputease, the

Court assessed the value of the Honduran silethceughout the whole period covered by the
documentation produced by El Salvatavhich refers to the period 1854-19%f.

An evaluation of thé&eastern Greenlan@ndArbitral Award cases seems to indicate that the
period of time required for recognition to operate is somewhat smaller than in the case of
acquiescence (in the latter, the period considered by the Court, during which Nicaragua
manifested its recognition, was less than six years). The question of the length of time is also
raised in the other cases, in terms of being or not being a sufficiently long period @nlthe

of Maine case, for instance, a period considered as not sufficiently long was amongst the
reasons to dismiss the Canadian cldithA “prolonged abstention from reactibis seen as

an essential condition for acquiescence to affselowever, the lapse of time has to be seen in
relation to the validity, in terms of international law, of the claim put forward by the
challenging state. Whenever the claimliglfeved to be contrary to international 1§where

should be in principle no need for protests until any attempt is mad@pty“or enforcéthat

claim1#°

Fourthly, the notoriety of the claim and the knowledge of it byctiressentingstate have also to
be weighed. Thefficial characteror theclear notorietyof the challenging conduct, by the
state whose rights are being challenged, is consideredcasdiio sine qua norfor the

141 Recognition and acquiescence ai@rhs of acknowledgement of a legal or factual position [and] may

[therefore] be of a great probative or evidentiary value even when not themselves an element in the

substantive law of title(Jennings, 1963: 38).

See, for example, theastern Greenlandthe Nuclear Testsand theGulf of Mainecases (respectively,

WCR Vol. lll: 192; ICJ Reports 197469, para.49CJ Reports 1984306, paras.133-134).

143 WCR Vol. lll: 192; ICJ Reports 1984306, para.134. See also tMeiclear Testscase,ICJ Reports
1974 269-270, paras.49-51.

144 ICJ Reports 1951138.

145 ICJ Reports 196227-32.

146 ICJ Reports 1992570-574, paras.356-361.

147 ICJ Reports 1984308, para.140.

148 Miiller and Cottier, 1992: 15.

149 Fitzmaurice, 1957: 34-35; also Sharma, 1997: 202-203, citing Lauterpacht.

142
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emergence of acquiescence and recognition. Moreo¥ennal notificationis not required>
Although in different ways, the prerequisite of notoriety or knowledge of the facts from which
acquiescence and recognition may be derived is clearly visible, for example, in the
Grisbadarnaarbitration, and in th&astern GreenlandFisheries Templeand Land Island

and Maritime Frontier Disputecases. Fitzmaurice criticises the Court’s reasoning in the
Fisheriescase, particularly in relation to the knowledge of the Norwegian claims by the United
Kingdom and the need for protesting th&th.

Finally, the contextual consistency of the conduct and of the meaning conveyed thereby are
also of a decisive relevance. In thésheries case, the Court considerethdt too much
importance need not be attached to a [...] few uncertainties or contradictions, real or
apparent, as long as they can beariderstood in the light of the variety of facts and conditions
prevailing in [a] long period of analysis*>?> The consistency of theelevant conducts a
prerequisite is mentioned for example in #isheries Temple North Sea Continental Shelf

Gulf of Maine and Land, Island and Maritime Frontier Disputeases. If the alleged
acquiescing (recognising) acts are consistent over some period of time, their meaning is clearer
than if they consisted of only one isolated act. Moreover, if they are consistent with practice on
the ground, again their meaning is much clearer than in the opposite situation. Finally, if there
IS a consistent pattern of acts in both higher and lower echelons, and central and local organs,
the claim of acquiescence (recognition) is more easily accepted.

4.3.2 Estoppel

Acquiescence and recognition must apparently be distinguished from estoppelGlalftio¢
Maine case, the Chamber acknowledged thia¢ ‘same facts are relevant to both acquiescence
and estoppel*>® The difficulty in effecting the distinction is due to the fact that, as mentioned
supra citing Brownlie, these are overlapping concepts whidbrni an interrelated
subject-mattet, thus being far from easy to establish the points of distinctibf

The most common view amongst authors seems to be that acquiescence does not always
“become tantamount to an estoppgf and that it is by no means clear that recognition
always work an estopp&t®® Although this seems the most generally accepted view, some
authors affirm that explicit or implicit recognition will deprive the recognising state of the
right of arguing subsequently the invalidity and/or illegality of the recognised acts. That seems
to be the conclusion drawn by Schwarzenberger when affirming ri@tdnition estops the

state which has recognised the title from contesting its validity at any futur&'time

150 Amongst others Fitzmaurice, 1957: 34; Muller and Cottier, 1992: 15; MacGibbon, 1956: 173-182).
151 Fitzmaurice, 1957: 32-42.

152 ICJ Reports 1951138.

153 ICJ Reports 1984305, para.130.

154 Brownlie, 1998: 158.

195 Bowett, 1958: 200, 201.

156 Jennings, 1963: 44.

157 Schwarzenberger, 1957: 316.
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In this author’s opinion, it may be said that while acquiescence and recognition are expressions
of consent, estoppel may be generated without the existence of any manifestation of‘@bnsent.
Although both acquiescence and recognition may lead to consequences similar to those of
estoppel, this is not always necessarily true. Whereas the (potentially) acquiescing
(recognising) state may, by proof of the contrary, quash any claim affirming that it had already
given its consent (presumptiguris tantun), estoppel turns the interpretation of a conduct into

a “presumption juris et de jutewhich may not be rebutted. The latter may be regarded as an
“anti-inconsistency rulethe legal effects of whichdre so fundamental that [...they] decide

by themselves alone the matter in disguféhat is a mere interpretation of a fact, becomes a
“legal fact”**® As a result of these substantive differences, the requirements of reliance and
detriment have always to be verified for estoppel to operate.

Various cumulative requirements are put forward by the jurisprudence as essential for estoppel
to arise (regardless of any actual existence of con$&it begin with, there must have been

a relevant conduct which may be imputed to a state, and that has been freely adopted by it. The
requirements for that conduct to be relevant are, in terms of provenance and publicity, similar
to those aforementioned to acquiescence and recognifidjuréss or fraud of any material

kind will nullify the plea of estoppélA parallel situation occurs ifthe conduct of the party

lacks a voluntary character by reason of that party’s inability to act otherWidgere a
representation is made conditionally [...] it cannot create a binding estGppdle
non-existence of an express or implied authority of the person making the statement or
representation will also turn the statement or representation unreliable. In other words, the
“representation must be voluntary, unconditional and authori¥&d

Then, that relevant conduct has to unambiguously and consistently induce the idea of
acceptance or assertion in relation to a situation of right or of fact. The element of consistency
should be seen, again, in the same terms as in relation to acquiescence and recognition.
Importantly, it depends upon the appraisal of the factual circumstances. For example, the
Templecase judgement and the Dissenting Opinions formulated therein illustrate how different
that appraisal can be. As mentioned above, the elements of time during which the conduct is
maintained, consistency, and clearness and unambiguity of the conduct, are absolutely crucial.

Furthermore, the state invoking the estoppel must have dealt with that conduct as if it was an
actual fact. In this respect, it must be noted that an assessment in relation to any acceptance of
a claim or assertion is to be made in the perspective of the invoking state, acting in good faith.
It is this subjective view of thstatus quoregardless of how true and accurate it really is, that

has to be considered. One must never forget that estoppel may even prevassértion, [by

the state against which it is raised], of what might in fact be'tttfe

158 “The real field of operation...of estoppel...is where it is possible that the party concerned did not give

the undertaking or accept the obligation in question (or there is room for doubt whether it did), but
where that party’s subsequent conduct has been such, and has had such consequences, that it cannot be
allowed to deny the existence of an undertaking, or that it is Bofdudige Fitzmaurice's Separate
Opinion in theTemplecase]CJ Reports 196263).

159 Separate Opinion of Vice-President Alfaro in Themplecase (CJ Reports 196241, 51).

The North Sea Continental Sheatfse is the main source of referenk&](Reports 19627, para.30).

Also the Separate Opinion of Judge Fitzmaurice and the Dissenting Opinions of Judges Koo and Spender

in the Templecase ICJ Reports 196263, 97, 131). See Bowett, 1958: 188-194, 202; Brownlie, 1998:

645-647; Thirlway, 1990: 36-44.

1o Bowett, 1958: 188-191.

162 Miiller, 1995: 116; Jennings, 1963: 42.
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More importantly, the invoking state must have relied, in good faith, in that assumption of
facts, and have been misled thereby. Moreover, if it is possible for the invoking state to
perceive (by other facts which actually occurred or by conduct of the state against which
estoppel is claimed) that the conduct did not convey any acceptance or assertion, then the
principle of estoppel will not operate.

Finally, for estoppel to produce its effects, the change of the assumed fact has to cause some
detriment to the relying state and/or some benefit to the other'$tateere should be no
possibility of invoking estoppel in situations where there is no prejudice to the relying state,
and/or advantage to the state whose conduct was relied upon. The rationale for this
requirement is that, since estoppel may be raised against what may actuallyrothitchas

to be restricted to the cases where reinstatingrint would result in an actual damage to the
invoking state or an unacceptable benefit to the other state. This prerequisite was remarked,
amongst others, in th@risbadarnaarbitration, and th&emple the North Sea Continental
Shelfand theGulf of Mainecases.

According to this perspective, not all acquiescing or recognising conducts will amount to
estoppel. For while the former can be rebutted by proof to the contrary, the latter cannot.
Importantly, emphasis has consistently been put by jurisprudence on two points. First, the legal
conduct of the invoking state must have been conditioned by its reliance asstimed fact
Secondly, the subsequent alteration of #ssumed factnust cause some prejudice to the
relying state, and/or some benefit to the other state. In these terms, the concept of estoppel is
clearly derived from the needdr some measure of predictability in the pattern of state
conduct, and ‘its essential aim is to preclude a party from benefiting by his own
inconsistency'®*

4.4  The Dangers of an Intemperate Application

The operativity of acquiescence, recognition and estoppel is not exempt from difficulties, due
to the peculiarities that characterise such concepts. Firstly, these notions overlap to some
degree, and this may blur any analysis. Secondly, their application depends very much upon
the interpretation of factual circumstances, which may be assessed somewhat subjectively.
Thirdly, considerable emphasis is put on inaction and protest as part of state conduct, rather
than on objective and clear conducts.

Munkman notes thatréliance on unilateral acts of recognition and acquiescence as
precluding a party from contesting a claim can appear notably ut}f&This author stresses
that, for instance, th@empleand theArbitral Award cases are not above criticisti In
relation to theTemplecase, she remarks that eelatively weak statemay not want to
antagonise a powerful neighbourThis perspective is also put forward by Bebler in his

163 As Miller and Cottier, 1995: 117, affirm thdc]lear and unequivocal representation, prejudice and

detriment are not simply addenda; they trigger the very justification for specific protection of settled
expectations
164 Jennings, 1963: 41-42; Bowett, 1958: 176-180; Milller and Cottier, 1995: 116; MacGibbon, 1958: 469;
Sinclair, 1996: 104-105; Sharma, 1997: 210.
Munkman,1975: 96. This view was referred to by Judges Spender (p.146) and Koo (pp.96-97) in their
Dissenting Opinions in thEemplecase.
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dissenting opinion in thRann of Kutcharbitration. In relation to thArbitral Award case, the
criticism is aimed at the failure of protesting the award for a period that may be seen as
“relatively short (less than six years).

Interpreting in juridical termsilentor tacit conductswill always bear a considerable degree of
subjectivity. As highlighted before, since estoppel is a presumjptiisnet de jure it does not

admit proof to the contrary. Thus, its consequences cannot be treated lightly. On the other
hand, the practical effects of acquiescence and recognition are similar to that of estoppel. For
this reason, the burden of proof must lie totally on the party invoking them. In this light, it
seems clear that the existence of acquiescence, recognition and estoppel as a result of state
conduct must always be carefully assessed. They must be seen as no more than one type of
considerations that have to be addressed by courts in territorial and boundary disputes. Most
importantly, estoppel should not be presumed as an immediate consequence of acquiescence
and recognition.

Various reasons can be pointed out to support this view. First, in international law the
interpretation, manifestations, character and scope of these juridical concepts are not
absolutely precise and cl€4f. Secondly, within the complex context of territorial and
boundary disputes, it may not be easy to reconcile the role of acquiescence, recognition and
estoppel with other relevant aspects of international law such as the rules of acquisition of title
to territory, the principle of self-determination, treaty law or the rules of state succession.
Finally, although the requirements of reliance and detriment seem not to exist in acquiescence
and recognition, the practical preclusive effect of these notions is similar to that of estoppel.
Thus, taken together these arguments seem to uphold the view that restrictive interpretations of
the application of acquiescence, recognition and estoppel should be favoured. Indeed, the ICJ
seems to be completely aware of the dangers of an intemperate application of these concepts.
A restrictive application of estoppel, based on the above-mentioned elements, appears to have
been a safe trerd’

5. Conclusions

Acquiescence, recognition and estoppel are juridical concepts that stem from the principle that
allegan contraria non est audienduredisputably, they play an important part in territorial and
boundary dispute settlement. The circumstances where they may have a key relevance are
usually related to situations such as:

(a) areas where title to territory or the location of boundaries is disputed,;
(b) existence of error in the delimitation of a boundary;
(c) misplacement of an agreed boundary;

166 Brownlie, 1998: 645-646. Separate Opinion of Vice-president Alfaro inTtmplecase,ICJ Reports

1962 39-51.

In the North Sea Continental Sheathses, the Court stated, referring to the Danish and Dutch claim of
acceptance of the equidistance principle by Germaflye “dangers of the doctrine here advanced by
Denmark and the Netherlands, if it had to be given general application in the international law field,
hardly need stressifig ICJ Reports 196928, para.33). It was in this case that the Court defined the
comprehensive prerequisites conditioning a claim of estoppel.
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(d) adverse possession of land or maritime areas, either against another state or against
the international community as a whole;

(e) transfer of title over a certain territory;

() situations where title is claimed but not possessed;

(g) interpretation of treaties concerning transfer of territory or boundaries; and,

(h) interpretation and application of thé possidetis jurigrinciple.

On a general scale, international tribunals never brush these argumentia &side. Their
consideration within th@verall pictureof the dispute has been a trend independent of the
geographical location of the dispute. Furthermore, because these concepts may be of utmost
relevance to the doctrine of stability and finality of boundaries and territorial regimes, they can
never be disregarded lightt$? As a result, not only must their weight in the litigation strategy

of states be carefully assessed, but their consideration in the decision-making process of
tribunals should also be expected:

Practitioners in international law, particularly those involved as counsel in
long-standing territorial disputes, are aware that arguments founded on notions of
estoppel, [recognition] and acquiescence figure prominently in the armour of weapons
at their disposat®®

The stability and predictability promoted by the application of these juridical concepts must
nonetheless be considered in contrast with the difficulties that may arise therefrom. As shown,
there is wide room for subjective interpretation of the factual circumstances from which they
are derived. Assessing the relevant evidence thus becomes tHliEl&. restraint and caution

of international tribunals (particularly the ICJ) in their use is, however, a token of the
conscientious and refining elaboration that is underiffay.

108 Kaikobdad, 1984: 122.

169 Sinclair, 1996: 104. [R]ecognition and [...] acquiescence are almost always prima facie relevant
considerations, and factors to be taken into consideration by any international tribunal faced with the
dispute over territorial sovereigrtpr boundary location (Jennings, 1963: 40).

“Where there is no evidence, the claims of acquiescence and recognition will remain inconclusive and
disproved. In other words, each situation...has to be examined individually with due consideration of all
the facts regarding it.” (Kaikobad, 1984: 126).

One trend seems to deserve some thought. In all decisions concerning maritime boundary delimitation
between states, the ICJ never accepted claimdeofacto boundary lines based on acquiescence,
recognition or estoppel. See théorth Sea Continental Shelfases ICJ Reports 196926-28,
paras.27-33):Tunisia-Libya Continental Shelfase ICJ Reports 198269-71, paras.92-95)Gulf of

Maine case KCJ Reports 198803-312, paras.126-154Jan Mayencase (CJ Reports 199353-56,
paras.33-409). The only maritime boundary adjudication where these juridical concepts seem to have
played a decisive role was t@eisbadarnaarbitration.
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Glossary of Legal Terminology

a titre de souverain — an act “a titre de souverain” is an act performed by
a state acting as a sovereign entity, that is, it is an
expression of the sovereignty of a state.

ad idem — of the same mind, agreed.

allegan contraria non est audiendus — he who makes statements mutually inconsistent is
not to be listened to.

conditio sine qua non — condition that is essential to a certain event or
fact; for a certain event or fact to happen or to be
valid the condition has to be verified.

exces de pouvoir —in literal terms means “excess of power”;
expression usually used to refer to a decision in
which the decision-making body exceeded the
powers conferred upon it.

in concreto — in actual terms, that is taking into account the
actual circumstances of a certain case or situation.

in limine — preliminary; used for example to describe an
objection or pleading.

juris et de jure presumption — presumption that may not be rebutted by proof to
the contrary.

juris tantum presumption — presumption that may be rebutted by proof to the
contrary.

mutatis mutandis — with the necessary changes in points of detail.

sanctio juris — juridical sanction; legal sanction.

stricto sensu —in a strict sense, or in the strictest of the various

possible meanings.

terra nullius — land territory over which there is no sovereign,
that is, title over such territory is not vested in any
state (or in any similar political entity capable of
exercising sovereignty).
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