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5. Uncertain/disputed sovereignty over land territory?



Sources of international law

UN Charter obligation 
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Law of the Sea Convention 
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dispute settlement system

Maritime boundary negotiation



1./ International law



International law governs relations between States.

Photo credit: UN Photo / Jean-Marc Ferré



How do we know what international law is?
→ Doctrine: “sources of international law”.

Photo credit: International Court of Justice
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Sources of international law
1. Treaties

2. Customary international law

3. General principles of law – must be widely accepted

4. Subsidiary means

- Judicial decisions

- Selected scholarly writings
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UNCLOS

incl. Articles 15, 74, 83

example



Sources of international law relevant 
to maritime boundary negotiation

1. Treaties
• UNCLOS
• Other relevant treaty — e.g. existing boundary 

treaty
2. Customary international law
3. Judicial decisions – with qualification



2./ The UN Charter



Stage setting in the interior of the War Memorial Opera House, San Francisco. Photo credit: UN Photo











UN Charter obligations relevant to 
maritime boundary negotiation

1. No threat or use of force against another State.
Article 2(4) – prohibition.

2. Settle inter-State disputes by peaceful means.
Article 2(3) – obligation.
Article 33(1) – means, including negotiation.



3./ The 1982 Convention





(1978) San Diego Law Review 39



“Constitution”

“The [Informal Composite Negotiating 
Text] is a unique document the likes of 
which the international community has 
never dealt with before. Whatever its 
weaknesses and imperfections…it is a 
landmark on the long road ahead.”

—Elisabeth Mann Borgese, writing in 1978



“Constitution”

“Let no nation put asunder this landmark 
achievement of the international community.”

—Ambassador Tommy TB Koh of Singapore, 
closing the Third UN Conference on the Law of the Sea in 1982



“The Convention that we celebrate today arose 
out of the failure of the 1958 treaties on the law 
of the sea. Its adoption established a ‘legal order 
of the seas’ which replaced a situation that could 
have been described as the ‘legal chaos of the 
seas’…
Today’s problems can appear daunting; the 
differences among States may seem impossible 
to bridge. But we cannot succumb to cynicism or 
fatalism. Instead, we must recall, as 
demonstrated by the United Nations Convention 
on the Law of the Sea, that international law 
and international institutions offer tools that we 
can use to solve seemingly intractable problems, 
to reduce conflict and to move, with diligence 
and foresight, towards the ideals that inspired 
the Charter of the United Nations.”

— H.E. Judge Joan Donoghue, President of the International 
Court of Justice, addressing the UN General Assembly to mark 
the 40th anniversary of the adoption of UNCLOS, 29 April 2022



Source: IHO Doc C-51 TALOS Manual (6th ed.)

“sovereignty” “sovereign rights” and “jurisdiction” as laid 
out in the 1982 Convention



Source: Dr Robin Cleverly, Marbdy Consulting Ltd, reproduced as Fig. 12.1 in James Crawford, ed., Brownlie’s Principles of Public International Law, 9th ed. (OUP 2019)



UNCLOS maritime delimitation rules

Process

Seek to agree

Interwoven with Part XV 
dispute settlement tools

Substance

Territorial sea: Article 15

Exclusive economic 
zone and continental 
shelf: Articles 74 & 83







“…in the circumstances of this 
case, there are no compelling 
reasons that justify treating St. 
Martin’s Island as a special 
circumstance for the purposes of 
article 15 of the Convention…”

Delimitation of the maritime boundary in the Bay 
of Bengal (Bangladesh/Myanmar),
Judgment, ITLOS Reports 2012, p. 4, para. 152



Other examples
“historic title” “other special circumstances”
Not yet considered by an 
international court or tribunal.

Coastal configuration producing 
”boxing-in” or “cut-off” 
(Croatia/Slovenia)

Navigational interests (Beagle 
Channel; Guyana/Suriname)

Concavity of Bangladesh’s 
coastline not producing significant 
“cut-off” effect (Bangladesh/India)

Difference in length of Parties’ 
coastal fronts (Croatia/Slovenia)









Why Articles 15 and 74/83 are different
1945 Truman Proclamation on the Continental Shelf: “In cases where the 

continental shelf extends to the shores of another State, or is shared with an 
adjacent State, the boundary shall be determined by the United States and the 
State concerned in accordance with equitable principles.”

1958 UN Continental Shelf Convention adopted “equidistance” / “special 
circumstances” approach

1969 • North Sea Continental Shelf Cases – International Court of Justice 
asked to delimit continental shelf boundaries in the North Sea 
(FRG/Netherlands; FRG/Denmark).  FRG never ratified 1958 Continental 
Shelf Convention.

• ICJ said that the Continental Shelf Convention delimitation rule was not 
customary international law.  Used “equitable principles” approach.

1982 • EEZ/CS delimitation highly contentious issue during UNCLOS III.
• Outcome: general compromise text seen in Articles 74/83.

In (judicial) practice…



Black Sea “three-stage” methodology 
for EEZ/CS delimitation

3./ Check for “disproportionality”.  Compare parties’ respective shares of the relevant maritime area : lengths of 
the relevant coasts.

2./ Relevant circumstances. Consider if there are any relevant circumstances that require the equidistance line 
to be adjusted in order to reach an equitable result. If so, consider what adjustments they entail. 

1./ Equidistance. Construct simplified equidistance line. This is the provisional boundary.

Preliminary. Identify coasts that generate overlapping radial projections seaward – “relevant coasts”.





Other examples
“relevant circumstances”

Islands (Qatar/Bahrain; Costa Rica/Nicaragua)
Cut-off due to shape of coastline (North Sea Continental Shelf; 

Bangladesh v. India; Bangladesh/Myanmar; Nicaragua v. Colombia)
Marked disparity in lengths of parties’ relevant coasts (Nicaragua v. 

Colombia)
Location of resources
Conduct of the parties – except if amounting to tacit agreement



“In the view of the Special 
Chamber, article 74, 
paragraphs 1 and 2, and article 
83, paragraphs 1 and 2, of the 
Convention, in a mutually 
reinforcing way, establish 
substantive obligations for the 
States concerned not to delimit 
their exclusive economic zones 
and continental shelves 
unilaterally but to do so by way 
of agreement or, failing such 
agreement, by resorting to the 
dispute settlement
procedures under Part XV of 
the Convention.”

— ITLOS Special Chamber in Case No. 28 (Mauritius/Maldives)



UNCLOS dispute settlement system

• Operationalises UN Charter obligations seen earlier
• Established in Part XV of UNCLOS
• Key plank of overall UNCLOS “package deal”
• Optional and compulsory parts
• Compulsory parts also apply to maritime boundary 

disputes – exact shape for each Party depends on its 
choice from the menu







Article 283: “a provision particular to 
the Convention”

“Article 283 requires the Parties to ‘proceed 
expeditiously to an exchange of views regarding [the] 
settlement [of the dispute] by negotiation or other 
peaceful means.’ Article 283 thus requires the Parties to 
exchange views regarding the means for resolving their 
dispute; it does not require the Parties to in fact engage 
in negotiations or other forms of peaceful dispute 
resolution. As a matter of textual construction, the 
Tribunal considers that Article 283 cannot be 
understood as an obligation to negotiate the substance of 
the dispute… Article 283 is thus a provision particular to 
the Convention and distinct from a requirement that 
parties engage in negotiations prior to resorting to 
arbitration.”

— Annex VII Arbitral Tribunal in PCA Case No. 2011-03 Chagos Marine 
Protected Area Arbitration, Award, para. 378



Article 283: example of compliance
Article 283 … concerns an exchange of views on the means to 
settle the dispute, whether by negotiation or other peaceful 
means. In the Tribunal’s view, the most unequivocal example 
of compliance with this provision is that offered by Australia 
and New Zealand in the Southern Bluefin Tuna arbitration. In 
identical Notes Verbales dated 15 September 1999, Australia 
and New Zealand each set out a history of diplomatic 
communications recording the termination of negotiations, the 
possible submission of the dispute to mediation, Japan’s 
preference for arbitration under the 1993 Convention for the 
Conservation of Southern Bluefin Tuna, and Australia and 
New Zealand’s rejection of this option and intent to submit 
that dispute to arbitration under the Convention…”
— Annex VII Arbitral Tribunal in PCA Case No. 2011-03 Chagos Marine Protected 

Area Arbitration, Award, para. 378



International 
Tribunal for 
the Law of 

the Sea

Permanent international 
tribunal established by 

UNCLOS

21 members (+ 2 ad hoc 
if applicable)

Seated in Hamburg and 
can sit in Singapore

Outcome binding on the 
parties

International 
Court of 
Justice

Principal judicial organ 
of the UN

15 members (+ 2 ad hoc 
if applicable)

Seated in The Hague

Outcome binding on the 
parties

Arbitral 
Tribunal 

under Annex 
VII

Ad hoc arbitration; in 
practice all but one 
administered by the 
Permanent Court of 

Arbitration

5 members

Parties and Arbitral 
Tribunal can decide on 

venue

Outcome binding on the 
parties

Conciliation 
Commission 
under Annex 

V
Compulsory where a 

Party has opted out of 
adjudication or 

arbitration of sea 
boundary delimitations

5 members

More flexible procedure 
than adjudication or 

arbitration

Outcome not binding on 
the parties

Special 
Arbitral 
Tribunal 

under Annex 
VIII

Fisheries, marine 
environment, MSR, 

navigation

5 members



International 
Tribunal for 

the Law of the 
Sea

Permanent international 
tribunal established by 

UNCLOS

21 members (+ 2 ad hoc if 
applicable)

Seated in Hamburg and can sit 
in Singapore

Outcome binding on the parties

International 
Court of 
Justice

Principal judicial organ of the 
UN

15 members (+ 2 ad hoc if 
applicable)

Seated in The Hague

Outcome binding on the parties

Arbitral 
Tribunal under 

Annex VII

Ad hoc arbitration; in practice 
all but one administered by the 
Permanent Court of Arbitration

5 members

Parties and Arbitral Tribunal can 
decide on venue(s)

Outcome binding on the parties

Conciliation 
Commission 
under Annex 
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adjudication or arbitration; 

Parties and Commission can 
decide on venue(s)

Outcome not binding on the 
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Example of Annex V conciliation commission International Tribunal for the Law of the Sea

International Court of Justice Example of Annex VII arbitral tribunal





4./ Int’l law in negotiations







5./ Territorial sovereignty?












